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06-2-24906-2, SEA

KING COUNTY, WASHINGTON
NOV - 38 2011
DEPARTMENT OF
JUDICIAL ADMINISTRATION
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
‘ IN AND FOR KING COUNTY
V&E MEDICAL IMAGING SERVICES, INC. a No. 06-2-24906-2 SEA
Washington corporation, dba AUTOMATED
HOME SOLUTIONS, AMENDED FINAL JUDGMENT
[Proposed]
Plaintiff,
V. '
MARK DECOURSEY and CAROL
DECOURSEY, husband and wife, individually
and the marital community composed thereof
Defendants/Third-Party Plaintiffg
V.
PAUL H. STICKNEY, PAUL H. STICKNEY
REAL ESTATE SERVICES, INC.,
WINDERMERE REAL ESTATE / S.C.A. INC.
3rd Party Defendants|
JUDGMENT SUMMARY

1. JUDGMENT CREDITORS: Mark and

2. JUDGMENT CREDITORS’ ATTORNEY: Michele Earl-Hubbard
3. JUDGMENT DEBTOR: Paul H. Stickney, Paul H. Stickney Real Estate Services,
Inc., Windermere Real Estate / S.C.A. Inc.

4. ATTORNEY FOR JUDGMENT DEBTOR: William Hickman and Pamela A.

Okano

AMENDED FINAL JUDGMENT - |

Carol DeCoursey

RLLIED

2200 Sixth Ave.. Suite 770
Seatile, WA 98121

(206) 443-0200
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5. DAMAGES: $522,200.00
6. ATTORNEYS’ FEES AT TRIAL COURT LEVEL: $463,427.00
7. COSTS AT TRIAL COURT LEVEL: $650.00
8. ATTORNEY’S FEES FROM DIVISION ONE COURT OF APPEALS: $47,000.00
9. COSTS FROM DIVISION ONE COURT OF APPEALS: $600.61
10. ATTORNEY’S FEES FROM WASHINGTON STATE SUPREME COURT:
$11,945.50
11. COSTS FROM WASHINGTON STATE SUPREME COURT: $33.39
12. TOTAL AMOUNT OF INTEREST OWED TO DATE OF AMENDED FINAL
JUDGMENT AT 5.25% FROM 10/31/08 TO 11/2/11: $165,172.14
13. TOTAL JUDGMENT INCLUDING COSTS, ATTORNEY’S FEES AND
INTEREST TO DATE: $1,211,028.64 | |
14. Judgment to bear interest at 5.25% per annuin.
JUDGMENT
This matter was tried by a jury of twelve from October 21, 2008, to October 29, 2008, the
Honorable Michael J. Fox presiding. Defendant and Third-Party Plaintiffs Mark and Carol
DeCoursey (“DeCourseys™) appeared through their attorneys of record. Third-party Defendants
Paul H. Stickney, Paul'H. Stickney Real Estate Services, Inc., and Windermere Real Estate/SCA,
Inc., appeared through their attorneys of record. The parties presented evidence and testimony to
the jury. On October 31, 2008, the jury rendered a verdict in favor of the DeCourseys on their
claims for Breach Qf Fiduciary Duty in the amount of $515,900, and the jury returned a verdict
in favor of the DeCourseys on their claim for violation of the Washington Consumer Protection
Act in the amount of $6,300, for a total amount of damages of $522,200. A copy of th‘ejury’s

verdict in this action is attached as Exhibit A.
RLLIED

2200 Sixth Ave.. Suite 770

AMENDED FINAL JUDGMENT -2 Seattle. WA 98121
(206) 443-0200
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The trial court awarded the DeCourseys attorney’s fees of $463,427.00. The trial court
also awarded costs to the DeCourseys of 45,442.00. Third-party Defendants appealed the matter
to the Division One Court of Appeals. The Division One Court of Appeals affirmed the jury’s
verdict and the trial court’s feé award. Division One reversed the cost award and remanded for a
corrected calculation of costs. A true and'correct copy of the Division One Opinion is attached
hereto as Exhibit B. Division One awarded the DeCourseys fees of $47,00.00 and costs of
$660.61_. A true and correct copy of the Division One Order is attached hereto as Exhibit C.
Third-party Defendants filed a P-etition for Review with the Washington State Supreme Court
which was denied. The Washington State Supreme Court awarded the DeCourseys $11,945.50
and costs of $33.39. A true a‘nd.correct copy of the Supreme Court’s Order is attached hereto as
Exhibit D.

The parties through their respective counsel agreed to enter an amended final judgment in

this matter pursuant to the terms stated in the Judgment Summary above. The parties have

||agreed to interest from 10/31/08 until paid at 5.25% per annum and accrued interest through

11/2/11 in the amount of $165,172.14, and costs to be awarded at the trial court level of $650.
Consistent with the above and the parties’ agreement, now therefore it is

ORDERED, ADJUDGED AND DECREED that Judgment Creditors Mark and Carol

DeCoursey are awarded a total judgmeﬁt including costs, attorneys’ fees, and interest to date

(11/2/11) of $1,211,028.64 to be paid by Paul H. Stickney, Paul H. Stickney Real Estate

Services, Inc., and Windermere Real Estate / S.C.A. Inc. with the Judgment to bear interest at

5.25% per annum. //, . //
DONE IN OPEN COURT this dayf of / /201

King County Superior Court J uage/Commissioner
[LLIED

2200 Sixthi Ave.. Suite 770

AMENDED FINAL JUDGMENT -3 : Seattle. WA 98121
(206) 443-0200

SEA
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Presented by:

ALLIED LAW GROUP

b)) 7 At

Michele Earl-Hubbard, WSBA #26454
Attorneys for Defendant and third-party Plaintiffs Mark and Carol DeCoursey

Approved as to Form and Notice of Presentment Waived

REED MCCLURE

Lot £ (P
William Hickman, WSBA #1705
Pamela A. Okano WSBA # 7718
Attorneys for Third-party Defendants

BLLIED
2200 Sixth Ave.. Suite 770

AMENDED FINAL JUDGMENT - 4 © Seattle. WA 98121
{206) 443-0200
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
C "IN AND FOR THE COUNTY OF KING

DECOURSEY and CAROL . .
DeCOURSEY. : ‘ NO. 06-2-24906-2 SEA
Plaintiffs, ‘ '
o SPECIAL JURY VERDICT
v. e
PAUL STICKNEY, PAUL STICKNEY R_EAL

STATE SERVICES INC,; and
WINDERNIERE REAL ESTATE/SCA, ]NC

. Defendants

We, the jury, answer the questions submitted by the court as follows:

Conﬂict of Interest
QUESTION 1: Did Paul Stickney have an interest in ﬁome Improvement Help; Inc.,?

ANSWER: (Write “yes® or “no”) __Y€%
Answer Question2.

QUESTION 2: Did Paul Stlckney have a conﬂ1ct of interest because of his rclatlonshlp with
*  Birgh and Home Improvement Help?

ANSWER: (Write ‘yes” or “no”) _‘f_____

If your answer is “yes then answer question 3.
" If your answer is “ne” then skip to question 6.

. QUESTION 3: Did Paul Stickney fail to disclose his conflict of interest?

If your answer is “yes then answer question 4.
If your answer is “ro” then skip to question 6.

ANSWER: (Write “yes” or “no®) _Nes
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QUESTION 4: Did the DeCourseys incur damages that were prommatefy caused by the
failure to disclose a conflict of interest?

If your answer is “yes then answer question S.
If your answer is “no” then skip to question 6.

ANSWER: (Write “yes” or “no”) ES

QUESTION 3; What is the amount of damages that were prommately caused by the failure ti
disclose a conﬂlct of inferest?

"ANSWER:$ 515,990 ~

Answer Question 6

- Froud

QUESTION 6: Did the DeCourseys prove fraud by clear, cogent and convincing evidence?
ANSWER: (Write “yes” ot “no”) NO = ' '
If your answer is “yes then answer question 7.

If your answer is “no” then skip to question 8.

QUESTION 7: What is the amount of damages that were proxnnately caused by the fraud‘7
ANSWER: $_

Answer question 8,
Consumer Protection Act

QUESTION 8: Did the DeCourseys prove each element of the Consumer Protection Act?
ANSWER: (Wrxte “yes” or “no™) eS|

If your answer is “yes.then answer question 9.

If your answer.is “no” then answer Question No. 10 -

QUESTION 9: What is the amount of damages that were prommately cansed by the
VIOLATION OF THE Consumer Protection Act?

ANSWER: $__ 32D
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QUESTION 10: You may not award the same damagés for two different claimé. Kyou :
i element of e

awarded damageg, what is the total amount of damages without counting any

" damages twice? )
'ANSWER: §_524,4° Oj

(INSTRUCTION: Sign this verdict form and_nbtify the bailiff.)

gzw«;_w & f%m 10 ~30~2008
Pedding Juror Date
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" ARAKI KAUFMAN SIMMEBLY &
- JACKSON PLITC, KENNETH MICHAEL)

PR o

' iN THE CDURT OF APPEALS OF THE STATE OF WASH!NGTON '

V&E MEDICAL MAGING SEFMCES
INC., a Wasghington corporation,”
d/b/a AUTOMATED HGME
SOLUT!ONS :

" Plaintiff.”

- RICHARD BIRGH, JANE DOE BIRGH,
individually and the maritel community,
HOME IMPROVEMENT HELP, a
-Whashington corporation, =~
-CONSTRUGTION CREDIT - .
CORPORATION, HERMAN RECOR

BACGN, JANE DOE BAGON, - )
individually and their marital community )
" MICHAEL JOHN CONNOLLY, JANE )

- DOE CONNOLLY, individuatly-and their ) -

* " mnarital community, GITY OF
- . REDMOND, WELLS FARGO BANK . )
- ACCOUNT 6000398778 in lleut of bond,
: JOHN DOE (1) and. JOHN DOE(2),

)

)

)

)
Thlrd Party Defendants )
)

MARK DeCOURSEY and CAHOL 3
DeCOURSEY; husharid- and-wife and )
)

)

)

)

)

)

)

)

ihe marital communlty composed
thereof '

Respondents, -

_V- -

" PAUL STiCKNEY, F‘AULH STICKNEY _

' APPENDIX A -

)

)

) o
.} . DIVISIONONE -~
; Mo, 6291231

) N

}
)
)
-)
3
)

- '.UNP_'UE":LISHED OPINION .-

*. FILED: November 8, 2010°

-
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REAL ESTATE SERVICES, INC.,

- and WINDERMERE REALESTATE, )

8CA,INC., - )
Appellants. )

. —)

| DWYEH'C . -—Mark end C‘arol DeCoursey pl,r:rc:ha-s'ed a hbnié }ntenéléng io '
'-remodel it. The:r real estate agent Paul Stickney; recommended 2 cantra.otor '
but dld not discloss that he was ﬂnancially connhected fo the oontractor The .
- contractor performed mfenor work ard the DaCourseys eventuaﬂy sued Strc:kney -
St‘ckney appeals from the lel’y’S verdict fmding him lrable for breach of hrs -
. frducrary duty and fora vrolarron of the Consumer Protectron Act (CPA9 ch 19,85 e
" RCW, contendlng that the rial co_urt erred in several respec,t_s.__. We agree th.gatthe" |
_ ’mal corrrl‘_e award of costs i_o t,he plainﬁﬁe was erroneoue'. \HQWevaf,'ﬁpelno.no '
_other ertor, we otherwise affirm the judgment, remand,ing;: only for e;r'eeaicu'leﬁon‘
of_ine gostaward. - o .
S | ._ ‘ |
In 2004, the DeCourseys moved to Washrngton They purchased a: home a
: _ with the help of Paul Si' ckney, a Windermere F{eal Estale agent. The .
. DeCourseys mtended to renova‘te the home and Stickney’ recommended ihe
. hmng of contractor Home Improvement Help, Inc. (HIH) whrch was owrred and
operated by Richard Brrgh "Numarous | issues ‘arose wrth the quairiy and the. -
nature of HiH's work. The remode!ed honte was frmshed behmd schedule end

presented etructural and other safeiy concerns The DeCourseys were uhable to"-_

obtarnanoccupencype_rmlt. ST T e TR e
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A subcontractor of H H sued the DeCourseys because it had not béen

paid for work performed 6n the DeGourseys home. The DeCourseys answered '

~ andfileda thlrd-party complalnt agarnst Blrgh HIH Strckney, Wmdermere ‘the
- Clty of Redmond 2 and -others. The DeCeurseys alleged clarms for fraud, breach
of coniract, negligence and wolatlon of the CPA. agamst these parties. The

DeCourseys mlﬁally proceeded pro se, alihough they recewed advice fram

o several attomeys. .
After the drscovery process began, the DeCeurseys filed a motron ter a .

' protecﬁve order re[ated to questlons asked ina deposmon, rnc[uding quesﬁons

about whrchaﬁorneys they had consulted and pafd Ata hearmg before .Judge

* John Erlick, the defendants argued that because the DeGourseys were clarmmg .

: aitomey fees, they shou!c[ be requrred t6 answer questlens regardmg who they
had coniaoted ahd what fees they had mcurred The DeCourseys responded
that whrie théy had corrtacted “lawyers ‘ those lawyers were not attorneys
" ':_- Report of Proceedrngs (FKF*) {Aug 23, 2007) at 44-46 . '
- The trial court then de’rerrmned that opposmg counsel could mqurre into
| ) any attomey fees that the DeCourseys had rncurred Atthls pomt, Mark o
- DeComsey responded that they were not ciarmrng attomey fees other ﬂ"ran the

statutory attomey fen The mal court accepted that the DeCourseys were .

. 1L."‘.t tna] Wmdermere agreed and the lury waslnstruoted, that i Shokney was Found
 liable for any of the clgims against him, Windefmere was vrcanouslylrable Thus,. unless the
contelt indicates: otherwi

_ this opinion. '
. *The DeCourseys al[eged 1hatthe City of Redmond faﬂed fo-propefly. permxt and inspact

the prOJBCt, wh[ch al(awed HIH o \rrork n vlolat:on of: the city‘s ordinances and Ststs law

_3-

se, we refério Sﬂckney and Wmdenners- jolfitly as “Siickﬂey" ihroughout |
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waiving or dlsmrsslng any claum for atiorney fees beyond the statutory aﬁomey

fes. Asa result, {he rial court ora!!y ruled that the DeCourseys were not requn‘ed _

to answer questtons about their attorneys and that “any c!axm for attomey-s fegs -

above and beyond etatutow attorney's fees shall not be pursued.” RP (Aug. 23 . .
2007) at 61. When asked-whether the ruling iricluded fees for the CPA clai',m,_.t_he'
‘trial court respondad that it “[includes any and all attomey’s fees”. RP {Aug. 23,
2007) at 61 The written order Is more Ifmlted statmg :

. (8) The DeCourseys shali nothé. requnred {o testify regardxng

* aHomieys’ fess incurred, including the identity of the atiomey,’ the

. feesincurred, and tha amounts paid. This does not affect attorney

- client privilege. In open court, the DeCourseys are dismissing/not )
. pursting any claim-for aﬁomey fees beyond stafutory ieas of $250 o

Clerids Papers (CP) at 707 The DeCeurseys moved for reconslderatnen whuch

'wasdemed

ln September 2007 attorneys. began representmg the Derurseys The

DeCaurseys frled a notice of dlscreﬁonary review of Judge Erl‘ck’s erder, seekmg

teview of the order to the extent that it dxsmtssed then' right to seek attorney fees

j.mcludmg fees assocxated wnth ihelr CPA claxm, A commlssmner of this court »-

demed the mutlon
n NbvemberQ'OOT the irial court grénted summary judgrﬁeni in favor df- '
the DeCourseys on theu' clalms agalnst H!H because HIH was an unregtstered

contractor: Pnor o trlal in October 2008 Blrgh and HIH settled Wrth the

-+ DeCourseys, agreemg to pay them $270 000, The seﬁlement released Birgh

) and HIH from all c[alms and arso re!eased S’nckney irL h!S capaclty as an officer of .

HIH but not o h:s ;ndmdua! capacsty rtalso requnted thatthe DeCourseys .
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delete remove and refratn from publrshrng any references 1o any Blt’gh famlly
" : member busfness or lawyeron any of the DeCourseys several web srtes The
DeCOurseys wif owe $25 000 per breaeh if they violate thls setﬂement condltlon
- Subsequently, all of the partles except Strckney and Wmdermere were
: drsmrssed from the lltlgatlon and, in November 2008, the trial proceeded between -
. the DeCourseys and Stlckney The DeCourseys’ only remarmng clarms were for. .

-~ breach of fiduciary duty, fraud and violation of the CPA.

) Evrdenee presented at tnal estabtlshed that Stickriey: had breached his - '
.hduolary duty when he falled 1o disclose his confllct of interest, I 1998, Sﬁckney_ :

“ and Bngh ‘had entered mro a jomt Venture to develep real property Together -
- .they incurred & 101nt debt obllgatlon whlch attha hme of tnal had a. prlnclpal
amount of $4UO 000 Under the terms di thelr jolnt venture agreement Stlckney

was respensrble for makmg the foan payments. However, when Stlelmeyt:ould

not afford to; make payments, Brrgh would do sa i 'l‘he had the frnancral resources .

'avallable. Other evrdence suggested that Strckney was entangled wrth Brrgh and-l '

* . HiH. Stickney had provlded Birgh wrtha cellular telephone and Birgh had used

! Stickney's computer server to store HlH document“ ln addltron HlH’

: mcorporatxon documems stated that Strckney was fhe company’s vice presrdent :
:and a20 percent shareholder although no non—hearsay evrclence showed
Sttckney to be directly lnvolvecl with HIH. S’uckney testltled that he did not know

. thai_ he’ was nenxed as Hll:lfs..\rrce presrdent_ _untrl after the DeCourseys lawsurt -

---..began AR .. PO

.Joseph and Mary Calmes two of Sttckney s tormer cl'ents,, testn‘led that

. __5;_
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: Sﬁckney_r:ecénrrrxer_rded E%frg’h and HIH fo them aﬁd that Stickney. aeﬁvelir- -
represented i_ha‘t he had no ﬁnanc_iar 'relationshlp with Birgh. The Calmeses:
 testified thatﬁleyriree Bdrgh' and HIH' because their remodel was ot being timiely
completed and the work appeared to he substandard. However the. Calmeses
" both L'estrfred that they dId not recall reporhng therr drssailsfactron wrth Brrgh er )
" HiM1o Sircl;negz other iidn fo relate their cancem about the slow pace.of ths '
construction. - | ) .
. ' I addrtron o the DeCourseys and ihe Calmeses, Strckney had raferred 29 :
of hrsr:hents to B{rgh betweer 1999 and 2004. Silckneytestlﬁed thai Brrgh was
_ the oniy contractor that he recommended altholigh he always mrormed hrs
" clients, thar they- coulci compare Birgh to- other contracters There was no -
evrdenr:e presented of dny ofher clients who were drssatrsﬁed erh Birgh’s work.
' Sﬁckney drd not remember tel[mg any ot his clients that he was invojved ina joint
venture wrth Brrgh because as he testift ed he “felt ihere was no cenf{rct of -
- interest.” AP, (Oct. 25, 2008) at 134, | |
_ Several wrinesses testn" ed regardrng the damages to the DeCoursmys
house as a r:esult of Brrgh's work “The" esﬂmated cost of repalr was $525 289.78
. The jU!y retumed a verdrct m favor of the DeCourseys cn therr claims i ror
breach of ﬁducrary duty and for violation of the CPA but found thatthe .

DeCourseys farled to prove fraud 2 Thej jury awarded ﬂ"re DeCourseys $515 900

- 3 The jlry angwered 10 uuest]cms ona speclal vardict form felated fo the three claims,
rnclucr ing speciiic questions about Whether Shekney had a conflict of interest, whether he falied to
-disclosé such a conffict of intsrest, and whether hrs 1ailure to drsclose had proxmately caused ihe

] '.DeCuurseys taricur damages oy

-6




) 06__-2—24906—2,

SEA

No. 6291 2847 L
i damagss for Sﬂcknsy’s breach of f’ duciary duly and $6,306 for Sﬁckney‘s
violation of the CPA: a fotal damage award of $522,200.. Sﬂckney moved for
judgiment asa maﬁ'er of law, a new trial, or remlthtur.; This moficn was denlsd.

_f.l'hé trial court then granted the DeCourseys’ motion for dn award of attorney

fees. Htfound $3£sa 142 in fees reasonably inourred and increased this by a 30

percent multlphar, resulting in g total attomay fee award of $462,985. In addmon. B

- the DeCourseys were awarded $45, 442 in cests
| Stickiey appeals. :
. B ) . 'ﬂ' 7

- - . . Sﬁcimey first contéﬂ&é-ihaﬁhe trial 'cé'urt!s instructfon"s tothe jhﬁy ‘

regardmg conﬂlc?s of. mteres’r were arroneous We- dlsagree

"me instructlons are sufficient when they allow counsel to azgue thelr -

) theory of the case, atreL not mlsleaa" ing, and when mad asa whoie property lnferm

: the tner of fact of the apphcabie jaw.” Bodm V. Clty of.Stanwaod, 130°'Wn. 2d 726 ' .

732, 827 P.2d 240 (1996) We revnew de novaﬁwe adequacy of ¢hallenged Jury

~‘mstruc’aons. Statev Mms, 154 Wn 2d1 7, 109 P3d 415 (2005} [W]here a ;ury. -

- mstruchon conectly states the faw .. ‘the court's decision to give themstructron T

. wxl} not be dlsturbed absent an abuse of dxscretton.’” quh V. Edwards

. lrfescnences{]e@ 151 Wn App 187 ‘151 210 P3d 337 2009) (quotlng Mgcr

. ‘The amount of the total =ttorney fee award and 1he amount of ihe fotal cost award mat
we recite hereln are-obtalned from the trial court's oral statements. These amountg are different .
" - than those reclted inthe }udgmentsummary coniained within the fina! judgment. The judgment
', summary apparentiy contalns a “sérivener's emor: . . . It dppears that $442.00 was ermoneously
added to the attomey's fée award and subtracled from the cost award.” Respt’s Br. at 17
" Furthermoe, the judgmeritentered agairist S’ackney is in the amount of $1,630,427.00. Thls is
. $200 less than the sum of the Jury's verdict me cost award and the artomey fee award. -

:"?": .
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nhancement Ent’l, Inc. v. Ceogers & Lybrand,,LLP, 116 Win. App. 442 430 4&
P. 3d 1206 (2002)) The jury mstrucﬁons given herein correctly stated the law

govemlng conflicts of lnterest and were consistent with relevant stafutes and thh_ .

common law pl'mCipleS of agency.

[n 1996 the legistature enacted compfahensivs iegisiaﬁon defining | the
duties of real astate agents. Sing.v. John.L. Scoit-Inc., 134 Wn 2d 24,3233
nas, 948 P.2d 81 6 (1 997). Specmcally, pursuant 1o chapter 18. 86 RCW, a -
. buyer's real estate agent owes several nonwmvab!e duhes to-the buyer.- The

statute smposes on real es’cate agents a duly ’to fimely dlsc!ose to the buyer any

oonﬂxcts of mterest a duty of loyalty o the- buyer requxrzrrgthat the agent take no. -

. actlon that is adverse or detﬂmenfal Io 1ha buyer S tnterest in a transact—xon a o

duty “to adwse the buyer to seek expert advlce an matters refating to ihe -
transactxon that are beyend ihe. agan’c’s experhse, and a duty not fo- dusclose
'conﬁdenhai mformatlon frcm oF aboui the buyer. RCW 18 86 050. The. buyer‘s

: real estate agent also owes nonwawabie du‘ues of care, mc;}udmg the duty to . '

. 'exerctse reasonable skill and care, lo deal honestly and in goed falth and "to ‘

dlsclose all exxs’ung matenal facts known by the hcensee and not apparent or

readﬂy asc:ertamabrs foa paﬁy HGW 18 86, 030. "hese statut@ry requxrements_ )

' are consnstent with ihe tradmona! common Iaw ﬁduclary dutles owed by agents to"

prmclpais

Under the common law “[a]rragent has a duty riot te deal wsth the
o pnncxpa! as aron behalf of an adverse party ina h‘ansactlon connecied with ’fhe
i _ agency relanonshxp- F{estatement (T hlrd) of Agency § 8 03 (2006) An oﬁ:c:xai

© 8-
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" and tlmely disclosire 1 ihe principal otall [matenal] facis - .

No. 62012-349 © ©

) comment to thiS‘secﬁo;} stateé:' that this duty is formulated broadly sé that an

: agentls requlred o “dlsclose adverse interests to the prmcipal so that the - T o
pnnt:lpal may evaluate, as onLy the pnncipa! is sxtuated to do, how best o protect

- jts.interests in light of the agent’s inferes » Restatement, supra, § 8.03 enit. b, at )

298; see also Merslg{ V. Multlgle Llstmg Bureag- ofOimgla, lnc., 73 Wn.zd 225,

| 220;437 P20 897 (1968) ("}_Tjhare flows from this agency relatxonshrp

iegai ethxcal and moral requnsibliﬁy " 1o maks, -m all instances, a full, fair,”

whic:h mightaffect -

the principal's rights and mteresr or fnﬂuence his actrons.")

L The phrase "cunﬂlcts of interest” { lS denned neltner In chapier18 86 RCW
o noFin: the Flestatement However fhe deﬁmtton of "ccnﬂlct of lnterest" contajned - |
in Bza,.ka Fawr U:otlonary is lm‘ormahve' “A rea! or seem:ng mc@mpaﬁbmty

tween one‘s prwate interasts and one’s pubhc or fduciary duhes Black‘s Law

. Dictionary 341 {oth.ed. 2009).
' Here, the frial court lnstmcted the jury that.

. " Paul Stickney had- aduty to the DeCourseys e} dxsclose any
conflicts of interest he may have had in ‘his dealings with the
DeCourseys. Deferidant Paul Sﬁckney had a duty to disclose any
financial of business relatranshxps, or prospecis for personal gain or
benefit s may have had with or through any third party invoived in
any way with the transaciion at issue in this case.

Richard Birgh and HIH, Inc are sucht third parhes in the

' . transactuon in thls case. - -
Instruc’non 7 (CP at 973) The trial court also 1nstructed the fury that

. " An agent hds a conflict of mterest if he has any mterestm a
{ransacfion adverse fo the principal. Here, Stickney owed a dirty to
the DeCouwrseys fo.scrupulously avoid representing any intefest
antagonisiic fo that of the DeCourseys In tcansactrons re!at‘ ng to ..

_..g.'_'"




06-2-24906-2, SEA

No. 62912-3-1C

their home, oF otherwiss engaging in seif-dealing, without the,
explicit and fully informed congent of the DeCourgéys. .
If.your firid- that Paul Stickney viclajed his.duties with relation .
. "to the DeBourseys, you must determine the amount of damages
- -proximately caused fo the DeCourseys by Paul Sticknay's viofatiorn - - -

Instuction 9 (CP-at g75).
The tital 60uﬁ-’s inétrqc'ﬁons on Stickﬁey’s duty and on t'hat which
.'consﬁtutes a conflict of interest correctly stated' the law, aé r;_aﬂected inchapter - .
18.86 RCW and in the Restaternent {Third) 'of_ Agency.® 'I"hey-were r_xo'; ) -
nﬁslead'img. Thefefore, the tiial court properly iﬁsti:uqtéd the jury:F . - = ;
. : .. M | S N ..
e Sticl:ﬁi;léy mext contends:thgt_thé breach of his.ﬁd.uoiar'yé disty tx-z--di_sc_:'i_oéez_a_ny
conflicts of inferest was not pfoyea to bea proximate 'cau'se; ofthe Det':c)_l:trseys'L -
.ﬁ-.jurieé arising from tiie 'éeglig'eﬁt-.ra}nﬁdeﬁng of'ihéir‘ ho’uée._"’ -We-.disagree.- o
| “Plioximate cause conslsts of two elémentsi cause -in'f;cwt and legal

* causatiort* Gity of Seattl v, Blume, 134 Win.20 243, 251, 947 P.2d 223 (1997)..

. " *giickney-proposes that where thera is only a possibllity fhat the agent will recelve an

indirect benefit by not disclosmg.a business or professional rolationship, the agent dogs nof have 4
a duty %o disgjose this patential conflict of interest. However, such a limiitatlen is not supported by
the statufe or by comman Taw, and.it does not advarice the purpéss of réquiring the-fdll disclosure '
of conflidts of interest, whiich is fo:proteck the principal anid aliow the piiricipal to-properly evaluate
‘how best to protecthis or her interests; See Hesiatemant, SUprd, § 8.03; Mersky, 7S Wa.2d at * -
299-31, The rlal court did not e by nat istructing the jury on suchalmitation. . . .

] ® jn additiei, the frial court did not err by refusing to givé Stickney’s proposed conflict of -
interesi instructiori, which was based of cilminal cases discussing circumstances in which-an
attomey has an imperhissible conflict of intefest pursuant fo professlonal obligatioris'in a Sixih
Amendmerit context: Conflicts of interest that would implicate a criminal defondants rightio
danfiickiree counsel are vastly difisrent from the typé of confifets that Stickney had a dutyto . -
disclose to his principals. . L P L

7 aihethera duty exists is 2 question of law that we review denovo, whils breach and
prasimate cause are generally questions for the tref. of fact” ‘Estate ofBordon v. Depltof - -

Cormections, 122 Wn. App. 227, 235, 95 P.3d 764 (2004). “We will avertum a jury verdictanly - -

‘when it Is clear tfiere is np substantial evidence to'suppostit”. Dovie v. NopWest Pae. G0, 23 ",
‘Wn.App. 1,4, 594 P.2d 838 (1978). -~ . - R I oo

4 _'.-. . 10_ .. '._' .._ -:"‘ . .
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“Cause in fact concemé actual “but for" causa’tionJ which exists when the act -
produced even‘ts “na drrect unbroken sequence whrch would not have resulted

had the act not occurred » Hertog v. City of Seaille, 1 38 Wn 2d. 265 282—83 g79

pP.2d 400 {1 099). Legal causation “involves the questron of whether llabllﬂy
| shou{d afteichas a matter of law, aven If the proof estabhshes cause in fgct"
.B_lgmér -7:3_4 Wn.2d at 252 _ - -

To satisfy the “but for” test, the DéCourseys had to cstab[ish thatitheact . .-
) CGmc%ained af “probably caused” rhe_ailcged injury. Daugertv. Pappas104 - |
, wn-2d 254, 260,704 P.2d 600 (1985). Th'e question is whéther “the ’ .
performance of the defendant’s duties would have avorded loss, and what losSit-
would have: avorded ™ Senn v. Nw. Underwﬂters, Inc,, 74 Wn App 408, 41 8, -

: 875°P.2d- 637 1 994) (quotmg Barnes V. Andrews, 288 F., 614 616 {8.D N Y.

1924)). "Cause in fact i5 usualfy a questron forthe j 3ury * Joyes v, Dep’t of Corr,
155 Wn >d 3086, 822, 119 P 3d 825 (2005) - .

_ S‘ackney arguas that the DeCourseys dacl not prove cause i fact because
| they fallcd {o present concrete evrdence cormectmg Stlckney’s breach of '
:qucra:y duty to the DeCourseys’ injurres ln support of thls argument Sirckrrey

rehes on our holding in Smith V. Preston Gates Elrs LLP 135 Wn. App. 858, 147 -

: _P3d 600 (2006) in our decrsron in Smlth a Iegar malpractrce action, wc heid | .
- thatthe’ plaintiff had “to demonstrate thaf a better contract or full drseiosure would .
hava prevented the m}ury or |mproved hrs recovery 135 Wn. App at 864 ln s0-

' '-j-hr}!d_mg, we stated that the plaintiff therein could n,ot__sumve summary Judgment . o o
5ecau§-e: . - ' I T L Lo
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Smith could: not specrfrcaﬂy id entrry an altemaﬁvethat woufd have
Jed to a better outcome. ‘I can't tsli you what1 would have dong but

- 1 would not hdve-entered-into this: contract? He could only-
speculate that he might have laoked for another builder but that he

. was committed 1o building: his “dream heme.” Srhith cannet rely on
sitch speculation to defeat summary judgmen’r He must present

_ specificfacts to rebut Presten’s claims. Smith's corjectutes do not

rise to the level of fact and spécificity neca;sary o prevent
_ summary ]udgment : ) .

Smlth 135 Wn. App. at 865 (crtatrons omrtted)

- In contrast to the plarntrﬂ‘ in Smitfy, the DeCourseys presented fnore

-concrete evrdence of a possible bstrer outcome “the DeCourseys wouid noi have -

hired Birgh and HIH had they known about 1he conﬂrc:t ‘of rnterest Snckney ‘toid

“the DeCourseys that Brrgh was.fa very g@ad contramor" and drd “the besr work

o -for the best pnces * RP {Oct 22 2@08) at 16 Mark DeCoursey testrfred that

) they took S’rrckney s recommendatron as “an Independent reference ! RP (Oct

. 22,2008) at 39- When S‘nckney recommended Brrgh the DeCourseys “belreved )

Suckneywas operairng in our b%t m’terests HP fOct 22, 2008} at 38 Mark
o DeCoursey testrfred ihat had Sﬁckneyrnformed hrm “about the conflict of mterest
' _' _ _ he would have recogmzed that Strckney was operatmg asa salesman, not as

: ':my trusted real estate agent." RP (Oct 23, 2008) at 53 Thus, had the
DeCourseys been 1nfonned tharStrckney had a conﬂ’ct of rn’rerest they would

. have been skeptcal of Strckney s recommendatron and ’rhey would have

' recegnrzed that Snckney’s recommendatron was nat necessan!y made with’ the ' -

" DeCeurseys best lnterests in mind. As a result Mark DeCoursey testtfred the
DeGouraeys wou{d riot hava hrred Brrgh and HIH rf they had known about Brrgh’
T "'and HlH’s relatronshrps wrﬂ"r Srrckney Furthermore Mark DeGoursey also

- -12--
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testified that ho and his viife would not have :even purchaségiis house had it not
" .. been-for Blrgh's assurances that he cou!d complete the- desxred renovatlons .-

‘within the DeCourseys pnce limit .

This téstimony is bolstered by the fact ihat Bnrgh and HH-E were operaﬁng _

as unlzcensed contractors. Marlk DeCoursey testmad thiat they would not have

hired Birgh had-they knowrr'thathe was nota !lcensed contractor inaddifion, - . -

evxdenpe was presented that Birgh had prevleus[y performed deﬁclenﬂy and

) untxmely. The 1urywas enﬂﬂed fo. beheve that the DeCourseys fruly would riot.
‘have hlred Birgh and HIH had Stlckney mformed them abou’c his con‘llct of

. mterest “The inferences fo- be drawn from ihe ewdence are for 1he ;uxy and hot.

forthrs Goutt.” Burnsnde V. Slmpson Pap er Co 123 Wn 2d 93,108, 864 P od!

937 (1 994) (quottng Stafe V O'Connsll, 83 Wn.2ti 797 839 523 P.2d 872 )

{1 974)) We do nrot "disturb-the Jury’s determmahons asto persuasweness oi the

. ewdence or cre<ﬁb1hty of wntnesses Va1dez Zontek V. Eastmom Sch.’ Dist., 154.

' Wn App 147 158 225 p.3d 339 (2010)

Therefore, there Wwas sufﬁcnent’evxdence from Wthh the jury could find that R

St(ckney's :faJIure o mform the DeCourseys about hls conﬂlct of m’:erest led 1he

' DeCourseysio hire ergh who was an unhcensed contrac{orwm had performed o

. poorly inthe past “But for” Stxckney's recommendatan made in vnoia’uon of his :
' _ fiduciary- dutyto disclose his ccmfhct the DeCourseys would have hlred a

competant, licensed contractor and they would net be the owmers of an.

-—_essenixally vilileless house Cause in fact lS&QUGSﬁOL‘l forihe juw, oyc ]55 s

- Wn.2d at 322 suificient evndence supports the Jury’s detennmahon herem B

H
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To-determine whether ihe ljéCourseysvﬁa\'re proved legal c'atué;aiioﬁ, we:
- must ask wheiher "Hhe injury suifered is not so remote asfio preclude liability."

o Schoolez A Pmch s Deli Market, Inc 134 Wn.2d 468 483, 951 P.2d 749 {ig98),
“[D]_etem_lnaﬂon of lagal Hability will ;be depeqd_ent on ‘mixed consnde_(aﬂons of
Jogic, éommowse.nse,jusﬁ_cé,-:policy, aﬁd precadent.” Harley v. Siate, 1_03
Vin.2d 768 77, 696 P.2d 77 (1985) (quoting King . Seatile, 84 Wn.2d 239;
250, 525 P.24-228 (?1:;97’4)). Legal qa;us'at_ion is grounded in "po!ic;,y .consi.deraﬁ..on_s'._:
. | asto -hqw{t}.fat-.ihé e'pnséquénces of défendam’s- acts shouid extend. ltinvolvesa
- 39te’r‘m i:'}aﬁor-':r;)f'wthether liability-shaﬁld attach as a maiter of Ew gi\}en the .
' ) exxstence of cause in fact” ﬂ_M 103 Wn.2d at 779. We must consxder

' wbether the connectxon beiween the defendant’s act and its ultimaie result is "0p-
remote or msubstam:al fo lmpose llabllrty ___Q_u, 103 Wa 2d at781

) [_)e’ferm_m_mg legal eausailon in this instance rests oq wheﬁ-xe_r the

. Déﬁbﬁrsey‘s’ damages are oo _remofe'from Sﬁckriej's re‘comr"ﬁehdaﬁ'on of 'Biréh
— ::-and H!H made w;thoutdlsclosmg hls conﬂ:ct of mterest Real estate agents oWe.
thelr buyer—pnrrcxpa!s the duty of Utmost leyalty The agent has-an “obltgatlon to

-' fbe forthnght and stralghtfonnrard in ihe handhng o? [fhe} pnncrpal’s busmess

-_M_erﬁg, 73 Wn Zd at 230-31.. The pollcy behind requmng d;sclosure of oonﬂxcts : .

- - of mterest IS to a![ow buyer—pnnmpafs to make mformed decrsmns T'here is an B
mherent rzsk "that the agent’s ob}ecﬁwty may be dlstorted’ by a conﬂlct of
mterest and the prIncipa! should be aWare of potentlaf bias |nherent in the
agem's fecommendaﬁons or suggestmns &e_r_sﬁg 73 Wnod ai“230 The
| . '_ miormatlon miay’ potenﬂaﬂ y mﬂuence the buyer’s actlons “As dusttce Brandeis

--14-- '
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) estate agent is actlng in their best mterests

. once’ wmte ‘Suntight is sald o be the bes’t of dislnfectan’ts electﬂc light the most

:efﬁcuent poli ceman."’ Coganv. Kidder, Mathews & Segner, inc o7 Wn.2d 658

663, 648 P.2d 875 (1982) (quoilng L. BRANDES, OTHER PEOPLE'S MonNEY; oh, 15

‘(1914)) Thigis why itis “of RO consequence .that the broker may-be able to

_ show that the breach of hls duly of fuil disclosure and undivided loyalty did not

mvolve intentional or delxberate fraud, or did not result in njury to the pnncnpal or

: dxd not ma’cerlaﬂy affoct the pnncxpal's ultimate decision in the tansactron

: ._[ﬂ 73 Wn.2d- at 231>

) The poﬂcy undeﬂymg this duiy of disclosure is obvious; itis-
~ " beth foinsure the undivided loyalty of: the agent and "o assure the”
,pnncu:»al -that he may have and rely upon the impartial.and- ’
unreserved fidelity of his agent throughoutthe course of the
transaction for whxch the agent was employed.” :

' gan. a7 Wn 2d at. 662-63 (quotmg Mers !_<1, 73Wn2d at 230) n the abSBnce ._ o

. of requnred dzsclcsures, buyers reasonabiy and ;ustﬂlab}y assume that their real

The DeCourseys were Justmed in assummg Stlcfmey’s recommendaﬁon

i for a good contracter was bemg made by thelr agent who was achng iri their best
h interests and wﬁh Undjvlded loyalty. Stsckney S fanure to discloss his conflict Df -
. .mteresi prevented the DeCourseys from makmg a rneanmgful mformed decls]on _'
‘ ., _‘ | about thelr choice of contracior That 1he contractor they chose was ultrmately
" unhcensed and neghgent may not bé the direct fault of Stlckney, but their
| demsnon 10 choose that contractor was made wnhout the necessary mfermahon
-that Sﬁckney‘s recommendatlon was blased and potentlaﬂy not made in ﬂ’]ell' -

' 'best mterest. Therefore ’zhe “’mlxed conSIderatlons of loglc common vense,

._15_..
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justice, poficy, -and p(ecedeni”’ w_éigﬁ in fayof é)f holding that St_ickﬁey’s wrongful
actionwas a legal cause of the. DeCourseys’ Injuries. m 103 Wn.2d at
779 {quoting Kirig, 64 Wn.2d at 25010 B '

' Accordingly, Stickriey's bredch of his duty to ciéclose his conict of
iﬁtergst was prc;xperl.y found by tﬁé jury t(; hea pmximat‘e cause of -ihe

- .

DeCourseys’ damages.’

. ® Stickney argues that his actions were not the legal cause of the DeCourseys' infuries
because ‘ftio the extent that Stickney set in motion a chain of events, his involvernent was limited
1o a small segment at the beginning of the chain. He had no role in deciding where it went.”
Appellant’s Br. at 62. ) - . - : o

* When there Is-an intervening act that is not reasonably foreseaable, it nustbe regarded ..
as & superseding cause negating the claim of proximate or legal cause.” Maliman v. Saver, B4 .

" Wn.2d 975, 082, 530 P.2d 254 {1975) (quoting Cagk v: Seidenverd, 86 Wn.2d 258, 264, 271 P.2d,

. 768 (1950)). Thus, when there Is'an Iidependerit Intervéning act o a thitd person that was not
_ joreseeable, there-is a break in the causal conriection betwesn the dafandant’s breach and the
. plaintiffsinjury.-Schooley, 134 Wn.2dat482. = . = . - - ) .
L Stickney may not have infended that Birgh and HIH perform negligently by causing large
deldys, perfomiing substandard work, and causing numerous cast overryrs, and no direct
evidence was prasented establishing that Stickneywas aware that Birgh and HIH had ever so
performed for Stickney’s clients préviouisly. However, whetiisr an tndependent cause—here,
. ‘Birghs and HIH's nedligénce—is teasonabiy foreseeable Is generally a quastion of fact for the
Jary MeCoy v. Am. Suzuki Motor Corp., 136 Wn.2d 850, 358, 961 P.2d 952 (1988). . The jury
 herein'was instructed tiat "t is not a defense that some aiher cause may alsa have beena
. proximate cause, if in the exercise of ordinary care, the defendant should have anficipated the
. other proximate cause.” CPat 980. In.finding fdr the DeCourseys, the jury plainly detenined
-that Birgh's and HiH's negligence was reasonably foreseeable. There was ample evidence
presented froni which the jury could make such a determinatien. - . :
. "® Stickney argues In his opening brief that he was denied & falr trial beoause the triat
court “absoluiely forbade any evidence or argument that ether parfles caused tha DeCourseys’ -
. - damages” Appellant’s Br. at 65, Our tules require’an appellant fo sef forifi 2] separate concise
statement of each error a party ¢ontends was made by-ihe irial court, together with the issues
_ pertalniing to the Zssigntiients of erFor.” RAP 10.3(a)(4). We “will only review a claimed errér
which s included in an assignment of errar of clearly disclosed in the associzied issue perfaining
thereto.” RAP 10.3(g). Stickney assigns error to the trial court “flejecting 4l evidence that other
pariies caused the consiruction defact damiages.” Appeflant’s Br. at 4-5. The refated issue on
appeal Is stated to be whether Stickney was “denied a falr irial because the court: . ., rejected all
evidence that ather parties caused the construction defect damages.” Appeliants Br. at 6. There
are no speciiic assignments of error ta partlcular evidentiary rifings by the trlal court, We witnot -
canduct an Independent, exhaustive search of the lengthy record in this case in an effort to
identify possible rulings in order to determnine whether they constifuted an abuse of disoretion.
Accord United States v. Dunkel, 527 F.2d 955, 956 {7th Cir. 1991} ("A skeletal ‘argument’, really
“nothing miore than an asserfion, doés hot preserve'a olaim. . ... Especially not when the brief .~ e
- - presents-a:passel of other arguments. ! : Judges are not like pigs, hunting for fruffles bured in- ’
.= briefs."). s T T o L

- .-1‘:6_; .
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_- . -- e
- éﬁékney néxt cantends-t-ﬁgt the trial court erred by permiting tl;le =
DeC,ou.Jrséys to seek an award of construction defect -damages-. This is so,

' ‘Sﬁckgejr alleges, bécause only disgo}gement of the real estéte comrission can -
be awaided against an agent who fails to disclase a confliot of interest. .We. -
disggrée. ' _ | :

. Stickney is correct that severat re’portéd'- cas;es discﬂs_s forfefiure of the- .

.'real eétaie aéeﬁt’s qomrriission as aremedy for a ‘f'aim(e %o :’_jiscf_ose a eonﬁiqt o.f'
miterest. See, e.0., Girard v. Mvers; 39 Wn l'\pp.- 577,588, 691'1,?'.2(1 678 (1 985);

Ross v..Perelli;

- however, there was an absence of any actual injury.’ro- the principal. _Sée"r?ﬂso _

- Hést'at.emenfj supra, § 8.01'. cmt. -d(é),' at 259-(“F6rféitﬁré may be the éﬁly .

: _avz;ﬂable ;_émedy wh‘e;n.‘It is. éiﬂ‘icﬁlt o prd\;'é that harm oa pringipal rasul;ed frorﬁ

the agent's b_re;z'ch'drwhen the agent :reaiiz_és no profit™). | L
"An agent is-subject to ény- lc‘:ssé.s incurred from h:s brea;:h 01; duty.” '

_Q_og@ 97 Wn.2d at 667 (holding agent who breached duty of loyalty fequﬁsiblé

fc'}f boﬁth' cémrﬁiésion-%ind &{é-édditionat ir_ltg_res.t that had. acc-r(_xed_ duetoan

extenision of fime grantad-hy $eller-atagent's request). An agenf who breaches

. Asto those specific evidentiary rulings noled by Stickney in his briefing, Stickney
- contends only that those evidenfiary rulings were in stror because they prevented. Stickney from
arguing his theory of the case. Stickney clatrs that the trial court excluded "all evidence” fendihg
1o show that the actians of olbers besides Stickney were. superseding or even centributory causes -
* .of the DeCourseys’ damages: However, the record estabiishes otherwise. In faet, abundant .
" evidence was presented af trial regarding the negiigence of Birgh, HIH, the City of Redrmiond, and
" othefs. Puring cloging argurients, Stigknay’s attormey forcefully argued that the actions of others
were superseding causes of the DeCeurseys’ injuries d@nd that Stickney cotild nol have foreseenn -
: that Birgh-and HIH would perform negligently. 1
_ from arguing hisifieory of the case.

-17.'_' .

toss v. Perell, 13 Wn, App, 944, 946, 538 P.2d 834.(1975). Inthese cases, - -

ty. Thetrial courf's rulings did not prevent Stickney . - o

SEA




06-2-24906-2,

| No.€29123:/18

his or her fldumary duty is responsnble for the afmiotint of actua! damages
sustamed by the pnnmpal as a resuft. Monty v. Peterso -85 Wﬂ 2ad 856, 959,
. 540 P.2d 1377 (1975); Restatement, supra, § 8.01 omt d..-In addition; when
_ a_gents-breach their duty-of undivided loyaity to the principal, c’rouﬁs_, have tﬁe
o discreﬁo‘h to order mew::ommission.disgarged if necessary 10_.preven’f such-agents

from benef‘ iting from thelr wrongfut conduct. onm, 85 Wn 2d at 959-60'

R . Flestaiement stipra, §8 01 cimt. ﬂ(E)

" S’tlckneys assert!on that the DeCourseys’ only remedy was dlsgergement
" of Stickney's $6,_300 commissior is without meit.

: _Sﬁo::km_a).rT next }:oniends.mat theré Qas"insﬂ't‘ﬁcien,t evidenc_e px;esé-n.ted thai
his actioris impacted the .pubiiq'intéré_st- am:‘j-, thde{; the DeCogré,eys fe;'\iled ia pro‘vé
| their CPA claim. We disagree. . S i '

Te estabk‘sh a CPA violation, a plaxniﬁ must prove five elements that the

defendant engaged ln (i }.dn unfair ar deceptwe act o practlce that (2) oecurred '

in trade QF COMMEFCe, (3) :mpacts the publlc Interest, (4) and caiised mjury to the

.. ‘-plalntlff In her busmess or property, and (5) that the lnjury is causa{[y !mked to the B

unfalr of deceptwe -act Hanqman Fﬂdqurainmq Stab!es Ime. V. Safeco Tiile -

- lns Co. 105 Wn.2d 778, 780, 719 P. 2d 531 (1986) Only the publlc interest

. element is atlssuei m this appeal.

stputes between real esta’te agents and their chents are ,pnvate dlsputes.

- as Opposed o consumer transachons Hanqman thqe 105 Wn.2d at 790

R (cmng McF{ae V. Bolstad 101 Wn 2d 161, 675 P; 2d 496 (1 984) (rea]tor-property

ST
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. buyer); Bowers v._.Transamerica Title Ins. Co., 10;0 Wn.2d 581.. 6?5 P2¢193- .

* (1983) {escrow closing agen’t-clieni)l. However, while these 'disputas may be

private, they will be found fo affect the public interest if there is é'lit_(elihood_ that

others have been or will b_e injured in exactly the sa‘:ﬁa faéhigi].- Hangman Hidi;_ef-
105 Wn=.2d at7g0. “[Tihere must be shown ér_e_al and substanfial pétsnﬂa! fqr :
(epeﬁﬁon, as oz;pdsgd to ég.hybotheﬂcal poséibility of _ér! Isolaied unfair or ‘
decepiive acts being-repeated.” Ea;sﬂake Consr. Co. v. Hess, 102-Wm 2d 36
. 52,686 P. 2d 465 (1984). When a private dlspute isthe basxs ofthe CF’A clalm
B fourfactors—none of whlch is disposmve and not &ll of whloh need {0 be
. pressni—indicate wl_iether the public inferest i is affa;-;ted. . '
: (1) .\J.Qhe;ther tf.ua alleged acts were committed in the coursé 6f '
- defendant's business; (2) whether the defendant advertised to the
-public in general; (3) whethér the defendait actively sollcited this. -

- particular plaintiff, indicating potential solicitation of others; (4}
whether the plamtnff and defendant have unequal bargaznmg o

" positions.

7M|chaelv Mesquera-Lacy, 165Wn 2d 5985, 605, ZOOF 3d 695 (2009) (cmng L

.'Har_xgman thge, 105 Wn: 2d at 791)."° o
- Here, the a!Ieged unfaxr ot decepﬁve act oF practsce was Stlc:kney’s fallure B

to dlsclose his conﬂ ct of interest. The ewdence mtreduced at ‘{nai was sufﬁc:ent
io estabhsh that there wasa rea% and substantiai lxkelahood that others haVe been '
' or would be m;ured i exactly thé samie fashion and that this unfalr practlce had a

subsranha] potentlal for repe’ntron. First Sﬂckney testtf‘ ed that he recommended

e Wheﬂler a parhcufar action gives rlsetea molanon ol the-CPA Ka quastxcn of Iaw

’ whereas thé guestion of whether a parfy comriiited & parficular actis reviewable under ihe,
. substantial evidence test, Sign-0- Llia Sigas. lnc V. De{:aurenh Flonsts lnc 64 Wn App 553,

560-61, 825F’2d714(‘(992) . 5
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only Birgﬁ and HIH to His clients and did not ever explain his j.o:i:m': venfure with
.Birgh" 10.any-client. Second, Stickney's clieﬁt list reveals that he had re_'ferrec_l o
Bir@h-and HiH 10 31. éllents infive years. Sfickney's-breach of his ﬁdu_ciar'_g./ duty
to the DeCourseys was hot an Isolated everit but, rather, was a-gerierafizad -
| course of cq‘nduct-.. ;rhus,-'Siickney‘s failure io d.iS_(.:IOSe. his coﬁf_lict bfintergst was .
shown to Impact the public interest. B
Stickney argues that the DeCourseys did not satisfy the four factors
indicating thata private. dispute & aﬁects the publlc interest." However. itis: net
- necessary that all four of fhe factors discussed Ink angman Ridge be
- establlshed. 105 Wn,2d at 780-91. Here Stlckney‘s actxons were commltted n . , '
: the course of his real estate busmess there was evidenc:e ihat he adverhsed o K
' the general pubflc 2 and 1here was ev:denoe that the DeCourseys and Snckney
were in unequal bargammg posatlons a ' Thus, evidence was preserrted that three
of the four fac‘ors ware satlsﬂed Fur’thennore, because Sﬁckney recommended '
only Blrgh to more than 30 clients, ’rhe DeCourseys showed a “real and

substanﬂal potenﬂal for repetmon Easﬂake Constr. Co:., 102 and at 52

) .Therefore substant{ai evndence was presented by whlch the Jury could fmd that

2l of the elements of the DeCoursnys CPA clalm were proved

. 1 Siigkmey is corract that the third factor is absert: the und:sputecl evidence was that -
* Stickney did not actively soliclt the DeCourseys' business. Ralher, the ‘DeCaurseys contacted

Sﬂckney after getting a referral {hrough a heighbor. )
2 sigkney Identified himself as a Windermere reg] estale agent and Wmdermere

adyertises widely In the area through s web slte and slgnage. Iy fact, Stickney dirécied the
‘DeCaourseys to use the Windetmere web site in reviewing real estate fistings that he sent to them.

3 5fickney was an experiencetl Washington real estate agent.. The ReGourgéys were .
new to Washingiop and had purchased only-one other héme, and they werere!ymg on Stlckney - )
.. *as their regl eslalé-agent. The jury could reasonabiy firid that the DeCourseys were not [n an s

equai bargammg posmon \wth Sttcknev.
._20-
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_ i -
Strckney next contends that the tnal court erred by refusrng to offse’r ﬂre
amount of damages awarded by the ]ury by the amount of the. DeGourseys
: seitlement with Brrgh and HiH and by:refusing 16 permrr e\udence of the
L settlement based on the t:ollateral source rule. He argueethat the ttiat court's

© enofrs, resu!ted ina doubie recovery forthé DeCourseys We drsagree

N 'wlhere a plainfiff has obtarned a judgment- agarnst a nonsetﬂrng defendant

- bur has already recovered proceeds -fer the same =damages from seﬂlmg

' 'fendants ﬁre defendanr may be- errtrﬁed fis! seek an offset See Weyerh_aeuse

v Commercral Unron lns Co 142 Wn 2d 654 -674—75, ‘I’c‘rP 3d 115 (2000}, . ’

Go. ¥
Pedemon S Fryer Farms tnn ¥ TrenSemerrca Ens Cer. BSWn App 432, 451-

B 52, 922 p.2d 126 (1996) Hewever where a- nonseﬁhng defendarff claims a nght' .

*o offser Hs responsrb”frlyfo pay mengtary damages beeause the p!amirff recerved

'-;)roceeds from seﬁhng defendanrs the nonsettlrng defendant “hasjh,e burden of -

'establrshmg what part of the setﬂement was atmbutable fo the glaim i seeks to )

.oﬁset » F'uctet Sound Enerquc v. Alba Gen

.p 3d 1061 (2003} ) Thue, the nanset{hng defendantbears the burden of provmg

double recevery Were it oﬂrerwrse “such & rule would encdurage Irtrgatron and .

) reward ihe nonsettlrng [party] for refuerng to seitle.™ uget Seund Energz 149,

_'Wn 2d at, 14‘1 (quotmg eyerhaeuser, 142 Wn 2d a’r 674

. did not consmute payment for oniy the plam’rrﬁ’s damages for whrch ’the rudgment =

/-\mal court's decrsron to

Co 102Wn_App 697, 701 9Pad 898{5’000)

. .._--_21 _‘. .

Ins. Cu., 149Wn2d135 141; 68 '

). Where the setﬂement :

grant or deny an offset is revlewed foran abuse of dl_scretron . '
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' was ot)tamed the defendant must prove what portton of the settlement should be -

ot‘fset -
' The settling defendants in Pugét Sound Energy Weyerhaeuser, and

Pederson’s obtamed a beneﬁt from.ihe seitlement beyond mersly makmg a

. monetary payment for the plaurrtltre claims. The setthng defendants in Puget -

’ Sound Energy qbtamed a rgletise-. . . from any number of nsks and expenses

assocrated wrth among other thlngs, the trial and appeal process * 149 Wn 2d at

-141. The seffling detendants-m- Weyerhaeuser “aleo purchased certamty by S
' avoldmg the rtske of an aciverse trial outcome—not to mentron forgorng the
expenses assocrated with a Iengthy trial and appeal ! 142 Wn 2d at 673 Tﬁe . '

seitling defendants in:Pederson’s dld not merely pay for the p!atnttff’s cleanup .

cosis but; rather, the settlement was made “in exchange for & reiease of llabtitty
for all past presentand f:uture environmental clarms. 83Wn App. at452. tn

gach of those cases, The. nensettlmg defendants drd not demonstrate what

portlon of the settiement momes was attnbutable to the eame tnjunes for Whtch '

‘the nonsett!mg defendants were resnensrbte and, thus, no otfeetwas warranted .

' Puqet Scund Energ« 149 Wn.2d at 142, Weyerhaeuser 142 Wn 2cl at 675

- Pederson S, 83 Wn App at 452,

Here the same is true Btrgh and HiH, as fhe settr ng detendants dnd

_more thah just sett!e a clalm wrth the DeCourseys They also avmded the nsks -
‘and expenses of trial and appeal See Puget Sound Energy 149 Wn 2d at 141 o
’ Weyerhaeuser. $42 . 2d at 673.. Thts settlement was not mere payment tor

neghgent censtrucﬁem the monetary setttement was made ln exchange fora

. __22_
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rele'as'e'of liabllity-for a}l.‘c#eime. rela’cing o Birgh's and HIH'’s .w_ork' onthe

. DeGourseys’ house, mcludmg a release from payment of aﬁomey fees and -
cosis, Mcreover the seﬁlement llmlts the DeCourseys ability to dlscuss Bu'gh’
_and HlH’s n'egligence Thus, Birgh and HIH obtained an enforceable restncﬂon
dn the DeCourseys publ ic disparagement of them, their work, -and the:r honesty
. -The seﬁlement here did net s:mply constiute paymen’r on{y for the DeCourseys

'-dlrect m]unes See WE\{erhaeuser 142 Wn.2d at 678.

T To e exent that the setﬂement momes compensated the DeCourseys -

for me censtrucﬁon defects it was Stlckney s burden to pmve that the .

’ DeCourseys recelyed a double recovew However, Stlckney did net ) o
dernonstrate what part if any, of the settleent was a’ttnbutabie o constructlon
: defecte. 'Thus o showmg of double recovery was made 2, Pederson s, 83 Wn

App at 452. The tnal court-acted pmperly by not reducmg the amount of_ l:jhe )

.award entered agatnst Stlckney

For the same reason assum:ng——wnhout demdxng—“that the cellatera!

source rule peltams te th]s seﬁlement Stickney was not entrtled o have

' e\ndence ef the setﬂement admltted at’ma{ and was not eniﬂled to a reduc’uon in i

’rhe judgment entered agams’r hxm —he coIIaieraI source rufe precludes a -
\' - defendant from offseﬁmg the plamtlff’s damages wzth ewdence of paymems :

received by the plaln'aff fmm a source mdependent of the defendant for the '

g same mju:ycaused by the defendant lmmski V. SCI Corp_., 90 Wn 2d 802, 804 .

SEA
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585 P.2d 1182 (1’97;8).15 The defendant, seeking the berefit of the ther SOUEE, .

. has the 'burden of shov_ving ﬂ_le_tt the payments were h-gide_to compensafe for the
safrie inj_ury. This was not proved at tial. The trial-qourt did not err_.“" -
' vil |
. 'Stfckney next contends that thé trial court erronsously refused _tv':rfnstmct.
the jury that fhe D.e.e‘ourseys’ démages wgrefo he measured ai the time they
were suéta;‘n_ed -ra_{ther than at the fime of the frial. He makesthis contantion .
_because thé eéﬁma}{e p(epared in 2008 ﬁ;{ thé DeGoufsé-yé: expéri— regarding ihe '
cost of repairing the D’e.{.;,et._lrs-,eys’ rouse wgié in an.-an,ao.ur_]t signiﬁc.an’_cly higher.
than éstimates 'p_répéredfri 2004 and in '2'(?55'. o _ -
| .J'_RA.F' io.a(a}'(éj -'r'e_quifés_ érgumén’; supported b:v éiféﬁon to authéri’ry.
. Sﬁékneg fails tdig-i'_'&é aﬁy ali:ﬂ-iu[ii}"( relévan.t %of'h.fs' p_r.opositfo'n.ﬂ 1n addition,

. - 15 <Fhe very essence of the collaleral sburcs rule requires exclusion af evidence of offier
money received by the claimant so the fact finder will nat infer the efammant i$ recelving a windfalf
_and-nullify the defendant’s responsibility.® Johnson v, Weyerhaeuser Co., 134 Wn.2d 795, 803,
953 P24 800(1998).. . - . - S R
1 Stickney asslgns eror to the irlal court’s decision to grant the DeCoursey’s motion to
exclude evidence of the DeCourseys' settlement with Birgh and HIH. Appellants Br.at2- - .

{Assignment of Error €). Stickniey daes not provide a corfespanding Issue stetement pertalning fo -

this asslgnment of error, contrary to-otir rules. RAPF '1 0.3@)4). RAP 10.3(a)(6) requites the
.appaliant to present drgument supporting the Issues. presented for.feview, Titations tolegal * -

authority, and refergnces fo.felevant parts of there
nor argument supparting this assignment of errar. Therefore, Stickney has waived this-

- assignment of eror and we will not furiher consider it. Smith v, Idng, 106 Wn.2d 443, 45152,
722 P2d 796 (1986). - -. - - o

7 instead, Sticknay cités to Thompson v. King Feed & Nutrition Services, Inc., 153 Wn2d

447, 105 P_3d 378 (2005), Falcone v. Peity, 68 Wn.2d ‘908, 416 P.2d 690 (1966}, and Harkoff v.
-, Whatcom Colinty, 40 Wn.2d 147, 241.P.2d 932 (1952). These dedlsions adelfess vaileus . -
 ‘iethods for measuring damages, including the method that calculates the cost to repai the-
- damaged properly and the method that calculates the dimingtion in the market vaiue of the
-, property as & result of the-damage caused by the defendant. These decisions discuss the
appropriale cireymstances for iffizing diffétent methads fer caleulating damages and explain -
-~ hich orie the finder of fact should follow i awarting damages to the plaintifl, ‘They do not, -

- “howeve, address the appropriate timé frarme for measuriig the cest to repair damaged propedly: -

- ~ Thus, these decisions are ingppasite to {:‘.tick;riey’sf contention that the DeCoyrséys' damiages

. ._.;'24.-... .

cord. Stickney presents rislther legal authority -
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Stickﬁeyé argx-Jmeh't has no fra-e‘._ri'_t considering- thér‘r the .testimo,ny at trial was that
. the cost esﬁmate from 2008 lncluded rapairs for damage that was-discovered-
. after the eatlier estlmates were geheraied, Thus, the earlier esﬁmates did not
aecount far all of ihe DeCourse_ys losses. The tnal caurt's instruction on the
- measurement of damages was not erroneé:us. :

- il
Stickney. next- c_o_n-te nds that the econo_n.ﬂc I'oés-'.rule prevents ﬁ]e
: DeCaurseys from recoveting ény economic damages"baSed onrtheir breach of
i iduciary d'ufy claim a-géir-is;t? h'im‘-‘.. Sﬁckriey, however, .f‘ai'led-.to ihte'rpase this is'sue_
in this Imgatlon in a timely manner. Thus, he cannot be afforded appellate reflef.
y ln the trial court Stlckney did not raise the economlc loss doctnne asa
’ defense untl he brought a postverdict motlon for ]udgmant as g matier of Iaw a
new trial, ar Temittitur. Thrs was untlmely [l']he post ’mal dlscmrery of g new '

. theory of recovery is not sufﬁcrent reason fo eﬂher grant anew Mal or reconsnder

"a prewously entered 1udgment pursuant o] CR 59 Vauqhn v. Vaughn; 23 Wn :
' -App 527, 531 597 P.2d 932 (1 879} (plalntrh‘ sued hermsurance company for

bad falth.in handhqg hgar tort actlon; after tnal cpu_rt -_ru!ed agagnst fher, s__he.moved '

shoulld have baen measured based on the vost of repair as calculated Using 2005 p'q‘ca's, when
the damage initially ocourred, rather than the cost of repatrbased on 2008 prices. -
% The economic loss tute profilbits plaintiffs from récovering in tort thoss' economic
josses *4o which their entitfement flows only from a contract.™ Alejandrs v. Bulf, 159 Wn.2d 674,
. 682, 163 P.3d 864 (2007) (internal quotaftion marks omitted) {quoting Factory Mkt., Ine. v )
Schufler Int'}, Inc;, 887 F. Supp. 387, 395 {F.D. Pa. 1897)). The reason for this rufe is that “tort
law is net mtended fo compensate parties for losses suffered as a result of a breach of duties

assumed orly by agreement” Alejandré, 153 Wn.2d &t 682 {quoting Factory MKt, 987 F. Supp. -

© AI395). Howevet, the prehibifion of the economic foss rule does not exiend 6 all profassional
malpracfice dlaimg. Boguchy. Landover-Corp., 153 Wn App. 595, 618, 224 P.3d 795 {2009); -

" Jackowskiv. Borchelt, 151 Wn. App.1, 1 4-15; 209 B ad 514 (2009), revrew granted, 168 Wl’l.2d -

1001, 225 P:3d 780 (2019)-

-2:5}. :
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for reconsideration o ah alternative theory of recovery). “A new claim of ervor.-

brought forward for the.pu fpose'of reversing a judgment Is too lats if made for the:

" firsttime on the motion for rew frial™ Teratron Gen, v. Insfitutional Investors
 Trust, 18 Wn. App. 481, 489-490, 569 P.2d 1198 (1977) {quoting Pugat Sound - -

Manna, Ing. ¥. Jorqensen 3 Whn. App.476; 480-81, 475 P.2d 919 (1970))

Indeed, a patiy f ndmg ajiry verdlct unsatlsfactory may not “suddenly propose a

new theory of the case,” JDFJ Coru v. Intt Hacewav. inc., 97 Wa. App 1,7, 970
P.2d 343 (1999) (pl'aintiff moved-for-ppstu'iai reconsxderatlor! alleging thattwas .~ -

entitiéd fo ireble rather than-actual damages under a statufe not raised at fiial).

' As we recently stated:

[Hlere, the motton for-reconsideration argumsnts were based OH -
naw fegal theories with new and differant citations o the record. -

' [Appeﬂant] offers-no explanation for why ihese-arguments were’ not
timely presented. CR 59 does not permkt a [pariy] to propose new
theories of the case thatcould have been raised before eniry of an

adverse decrswn

Wilcox v. Lexmqton Eve fnst., 130 Wn App 234 241,122P.3d 729 (2005)

o Suckney did not raisa the apphcabihty of the econemic loss rufe to the tnal
. - gourt, elther orally orin wntmg, at any fime pnor to entry of the jury’s verdlct. 1_ '
_ Furlher mdlca’aon ihat Stxckney did net ldentn‘y the economlc foss doctrme asa.
” ’poientlal defense pncr o fmdmg the jury’s verdlct unsai«sfactory is that Shckney E
did not propose any ]ury msiruchons an thls defense theory. ' -
_ The burden is on the partles to-a {awsuﬁ to propose Jury
mstrucﬂons cavaring tHeir réspective theoties. A parly is bound by _

" the legal theorigs p!eaded and argued ‘before. the juty renders a
_verdlct i ) - - .-

- 26"
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[n our judgment it follows thatifa party falls to prepose
instructions on a particular theory of recovery, that theory is taken
- ouf of the case, and it cannot be reinstituted under the guise ofa

[postve rdlct] motion,

Browne v. Cassldy, 46Wn App 087, 270, 728 P.2d 1388 (1 986) (cltatlons

_ertted) The same is true for m@st theories of defense as rt is formeones of

recovery By failling to tlmely present the defense, Stickney wawed it.

For altof the reasons dsscussed above, Stickney raised this iheory oo Iate

" forittobe considere_d by the triad court.

Nor IS Stxckney entifled to raise this issue on appeal "A !aWSult cannot be .

) _ - tried on ofe theory and appe

also HAPQ 5. This rule ‘does ot exist for otr convemence Rather e

. [}t proceéds upon the salutary pnncipla that it is In the public
interest-that the irial court be the forum hoth for thought and after s
‘thought to the end that fitigation may be ferminated as early inthe
" Jitigadion process as possible, thereby avoiding unnecessary -
' _appeals The rule would seem especially applicable when the
“issues raised are in the nature of affifmative defenses requiring 2
L 'factual heanng and findings to resolve the faciual issues raised.”

81, 475 P. 2d 919

_Puqet Sound Manna lnc v Jorqsnsen 3Wn App 476, 480~

(1 970).
* The apphcabmty of the eGQanlC loss doctnne was a mere aﬁedhought

S doctrme was not part of or

even close]y related to the defense theones presented at mai The appllcabllﬁy

of the economic Ioss doctnne o the DeCourseys clalms oonsﬁtutes anissue that

: vy_as ot property preserved for appellate_rewew. |

-7 - -

aled’ on others ! Teratron 18 Wn App at 489; _s_e,g .
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Sﬁcknéy iext confends that the Real Estafe Purchase & Sale Agreement

.. (REPSA) between the DeCourseys and the seller of the house limits his liability
to the DeCourseys This ls s0, he avers, because of the REPSA provlsion
) purpomng fo ﬁmrtthe rea} estate agenl’s [idbility-for damages arising out of

referrals of contractors ' Stiekney's argument falls.

To begm Stlckney was net even a partyfo the REPSA More lmpox’cantly,

. Shckney was not sued as a guarantor of hlS referral. Rafher he was sued for his -

breach of f' iduciary duty Sﬁckney’s duty to dlsclose conflicis of mterest was not -

.wawab!e RCW 18. 86 050(1) Therefore, no prowsnon in the REPSA could hmnt
' Stlckney’s I;abilliy for his breach of such afi ducxary duty Accordmgly, his '

-contention lacks me;nt._

Silckney next contends that Judge F-‘ox the tnal judge was precluded
from awarding aﬂomey fees to the DeCourseys because he could not+ modlfy
Judge Erhck's earlier order stafing that the DeCourseys were “dlsmlss}nglnot

" pursuing” any clalm furattomey fees; We disagree

lnmally we note that we are not convmced that Judge Fox modmed Judge :

S The relevant REPSA provision, in an “Addlttonal Clauses Addendum, prowdes )
RECOMMENDATIONS AND REFERRALS. Agent may dssist Buyer o Seller
with fncating, selecting-or scheduling service praviders, such as home mspectors,
contraciors and lendérs. Agent cannot guarantes, ensure or be responsible for |
the quality or performance of the services orto the financial responsibility of thlrd
parties. Other vendors are available, and the price and quality of such serdces .- - -
is compefitivd. Buyer and Seller agree o exefcise 1he|r own Judgment regardmg L

such sefVlce providers, e T S

Exssam B
;..-"2..8"' -
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:Er!icks order. The circuﬁstanoes $urr-ddhding thie Entry of Judge ExlicK's order -
; i'eveeil that the DeCourseys were 'dismissfr;g -a claim fo attomney fees.for ifnase -
attomeys whom they had consulted pfior to the hearing. Judge Erl;ck’sdorde.r
was made in, connechon with the DeCourseys CR 26(c} motion for a protectwe
order in whleh the DeCourseys sought {o preciude questrons regarding several
atiorneys. whom the DeCourseys had earlier consulted: Judge Erlick ordered '
- thatthe 'DeCourseys did not Hdve 16 disclose- informatlon about the atiomeys.
because the DeCourseys were not attemplirig to have the deferdants pay the
fees mcurred for those attorneys services. lt isnet the case that Judge’ Er!:cIGs'

ordef rerated 10 other, yet to-be—hlred Iawyers Therefore, Judge Fox was no’e

',preciuded from determmmg that .Judge Erhck‘s order contamed "no’thmg ln l’[

whlch would preclude the award ofaﬁomey fees since that ttme _RP (February _'

8, 2009) at6.

However even assummg that Judge Erlick's order was mfended io apply-
fo future attomey sennces, a mocr fi cahon of this omlerwas not necessanly
' 1mproper Generajiy,atnaj court's pretrial rullng is subject to modifi catlon The
' tnai }udge is entmed o reexamme the maﬂer afid rec:onsxder the ru!mg unless it

& was denommated a fmal decrsxon Central Puqet Sound Req’l Transrt Auth Y.

Heirs & Devisees of Eastey 135 Wri. App. 446 46465 144 P 3d 322.(200€) -

(Cox, J., concurring}; accord MGIG Fin. Corp. v. H. A Bnggs Co., 24 Wn_ App. 1
8, 800 P2d 573 (1 979) Pursuant fo CR 54(b), a decision that adjudxca’tes fewer

’than al! of the ctalms in an act;on is'not ﬁnal unless the trial court makes a wntten

- fmdmg that there is no ]ust reason for delay of the en'fry of Judgment in fhe

-59-
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- absence of éuch a firiding, 'a ruling res‘o.l-ving fewer than all.claimg “is éubject o
revision at any t;me. CH 54(b) Where the lmt:al order did not rgsolve all of the
claims agamst all of the parﬁes and the trial court made ne CR 54(b) cerhﬁcatlon

‘the trial court *had authonty fo medlfy it initial judgment.” Ledcor Indus‘ (,USJJ

Incv. Mut. of Enumclaw Ins. Co 1 50 Wn App 1, 14 n.33, 206 P- Bd 1255

review demed 167 W 2d 1007 (2009)

ln this case, Judge Erfick's pretna[ ruling-regarding attorney fees dld not
: resolve all of the c!azms agamst all of the-parties and the maE court made rio CF{

54(b} cerﬂﬁcairon. Accordmgly, the tnal ceuct “had authonty to modify lts znltra!

'judgment" Ledcor 150 Wn App at 14 1.3 82" Thus Judge Foxwas enttt!ed tc b _

) Teexamme Judge Eﬂrcks earfier: rang

Neveﬁheless. Shckney mcorrecﬂy contends that the dental of dlscretlonary
rewew by a commlssmner of our court somehow precluded Judge Fox from _'

- awarding fees The cases. S‘ickney-cites in support of his argument : are readily _

. _dastmguxshable they were decnded on the ments Houqh \' Baiiard 108 Wn

'App 272, 31 P3d6(2001), Gouldv Mut Life Ins. o, 37 Wi App. 756, 683

p.2d 207 (‘l 984) The “d emal of dlscrehonary rewew of a superior court declsmn
doees not aﬁect the nght of a party fo obtam later {ewew of: the tnal court demsron
sor the issues pertalmng to that dec:snon " HAP 2. 3(0) Nor does ﬂenxal of

dxscrehonaly review affecr ihe tnal court’s authonty to modify its ruhngs. lndeed

© Byye recognize 1hat Judge Fox dad not belleve that he Wasmodlfymg Judge Erlick's ™
eatfier order. However, we inay affimm the trial court on any bagis supported by the record,
- whetHer or not 1hé trial court relied on that basus in rrs decxsxon, Amy V. Kmart of Wash LLC, 153

' Wn. Apg. 846, 868, 223 P:3d 1247 (2009)

._30— L -,
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Stlckney citestono atrthonty suggestrng otherwise. -

Siickney also argues that Judge Fox was statutorily drsqualrfled from
: rulmg on the DeCoureeys requestfor atiomey-fees because he was "not present
and srttrng asa member ofthe court at the heanng ofa matter submitted for its
decrsron RCW 2.28.030(2). However RGW 2.28.030 “rhearis ne more than

.that a judge may not pass uport a matter thaf was never property suhmrtted to

him.” In re Jalme v. Bhay, 59 Wn 2d- 58 61, 356 P.2d 772 (1961). "[A]

successer judge Iacks authorrty to. enter fi ndmgs of fact on the basis: of testrmeny

_ heard bya predecessor judge,” R re Marrrage of Crosetto, 101 Wn. App 89 -85,

1 P.3d 1180 (2000), but a successor Judge can enter fmdrngs -of fact based -en .

' .testimony and argument that wae actuelly presented ta that judge Cf. Wotd V.

Woid 7 Wn. App 872,1377 503.P.2d 1 18 {1972) (new trrat requrred in drssotutron :

. action whers findings of fact madequate and #ifal judge no longer on: the bench)
Fhe matter of attomey fees was properly submrtted to Judge Fox. He made hts

decrsron based on the evldence and argument presertted to hrm

Strckney alse argues that Judge Erttck’s order is. a frnal order because the : o

: DeGourseys did not- appeat from i, He Is correct thatJudge Erfick's order
became fmal——tt became final at the conctusron of the rial court pro ceedmgs
when the rudgment was entered The DeCourseys dld not cross-appeal

) assrgnrng errorto the order. Thisis of no moment. “The present frnalrty ot Judge

' ; Erlick’s orderin no way affected Judge Fofs ‘earlier decrsron to award attomey

tees tothe DeCourseys. : _— - L=
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By vn1ue of th; fiﬁali'iﬁ.of Judge Evlick's arder, the DeCourseys cannot
" mow attempt to obtain an award o_f attorney_f:eés for the lawyets they.consuit'ed
. while mey.were acting pro so. They do not Seek to.- . o .
Judge Fox dld mt errin ruhng that the DeCourseys wéfe entitled to an -
award of a’ctomey fees.?! - .
'Stickf\éy next i:(;nte'r;ds that the amoéunt of the: tﬁal court’s award.of .-
. atiorney fees was m error because the tnal court did nat enter specific fi ndlngs of
T -fact did not require segregaﬂon of feos; and apphed a 30 percent loadstar '

' ufﬁpher We disagree. -

A party may recoyer aﬁomey fees only when a stalute contract or

. recogmzed ground of equity 50 permrts Panorama \fil Oondcr Owners Ass’n n .

Bd. of Pirs. v. Allsiate Ins Co.,, 144 Wn 2d 130, 143, 26- P 3d 910 (2001)

: “Whether a party is entrﬂed fo attomey fees isan 1ssue of faw that werfewew de
- novo thﬂe v, King, 147 Wn App 883 890 198 P Sd 525 {2008). “Whmhar the
. feraward is reasonable isa matter of discretlon for the tial court wh:ch wé will
alter only it we find an abuse af dnscret;on Bloor A Frlg, 143 Wn App 718

747, 180 B.3d 805 (2008).

The frial court must use the lodestar meihod of calculatrng an award of B

2 The DeBourséys moved o sirke pdmunsbf Stickney's reply brief, contending that
ok pomcns of Stickney's ieply brief contain hew arguierits regarding Judge Fopc‘s dec;smn ta award ) _
T .77 aiterney fees_ leen ‘ouF resolunon of his issue, e mation ismoot, | . - -

e
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they

attormney fees, 2 which. requrres that the irlal.court determ‘ine that areasohable

" number of hours were expended and that tﬁe hourly ra’re is reasonable. Mahler

v SZUGS 135 Wn 2d 398, 434, 957 P. 2d 682 966 P.2d:305. (1898). Thatﬂal

couri must independenﬂy de‘cide what Is reasonable; rather ihan merely relying

" on billing récords. Maver y. Gity of Séattle, 102 Wn. App. 66:79, 10P.3d 408

{2000). The courtmust exclude aﬁy wasteful or dup!ieaiﬁve hours. Mahfer, 135

Wn 2d at 434 Theé mal court must: also create an adequate record:for appelfate . '

- review of fee award demsxone Mahler 135 Wn 2d at 435

'Fhe tnal court herem made S’pECIflC ﬁndmgs that the number of hours’

expended and the billlng rates charged by ihe DeCourseys axtomeys were

reasonable The trlal court was presentecl thh evidence of the blllmg rate of -
" each ofthe DeCourseys attorneys and wrth ‘more than 50 pages of detarled
bllhng s’tatements Wthh had been revrewed and abndged in order to remove the

" ‘heurs expended ¢iri claims unrelated 1o the prevamng c(alms against S‘nckriey

Therefore the tnal court establrshed an adequa’te record for revrew
The trial court ftist segregate Tees applrcab!e o each claim where

possible erth v, Behr Process Goip., 113 Wn App 308, 344-45, 54 P 3d 665

(2002) However wrrere he tial court finds that the claims are so related that . '

" no reasonable segregation of clarms can be made, there need be no

-2 eThe (odestarfee s the reaeonable numberof hours incurred in obtalmng lhe -

su::cessful result multiplied by the reasonable hotrty rate” Bloot, 143 Wn. App. at 750.
2 The trial court did.not-discuss the DeCourseys’ submission conceming the attomneys .

feet actuafly awarded; 1 is- apparent 1hat these fees were not mcludedwnthm The award crf
attomeyfees 3 . . .

e 33

hiad consutted whlleﬂleywere still acting pfo se. However, based en the amount of allomey -

SEA
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: --segregeﬁon of aﬁomef fees.” Hume v.'Am._ Disposal Co., 124 Wn.2d 656, 673, :

880 P.2d 988 (1964). Hore, the ial court ado 3 specific finding that
) segregauon of attorney fees between clalms would be impracticable. While this
isnota finding of rmpossrbrlrty, our Supreme Caurt has accepted a trial court’

. ﬁnding that segregation of C_PA feas could not reel_lstlgaﬂy be done because . |
- proof of the CPA c!arme required preof.of the eiements of the other claim. Mayer '
v. Sfo Indus., 156 Wn.2d 677, 66293, 132 P,3d.115 (2006). Here, the _

DeCours'eys’ CPA c!airn was based o .Stich'r.e.y’s breagh of.fi_duciary duty..

Therefore the tnal court’s ﬁndmg that segregatron was impracticable was proper. )

Strcimey also confends thert the fridl court arred by applyrng ails multrpher
N (] itS award of aftorney fees argumg that the evidence does not supportan -
enhancement “The ’mal court awardad the 1.3 mumplrer “hecause of he high-risk

nature gfthis parncular litigation.”. RP (Feb 6, 2(}09) at 5 The tlal court made

no addrtronal statements wrth regard 1o why a mu!tlplfer was approprrate and the ’

_ wn’rten order awarding fees does not provrde any. factual findings regarding the .
' apprepna’reness of the multrpher The DeCourseys argued below that itwas
f nartcrally nsky for their attomeys o accept therr case because a!though they
. had an hourly fee agreement there was.a possrbﬂrty that zherr aﬁemeys would
. not be able tu recover fees from the DeCourseys it they drd not prevarl because

the DeCourseys were S0 rndehted

In rare mstances, Ihe trlal court may, in Jts drscretron award an adjustmeni

to the artomey fees based on facters that the Iodestar calculairon has not already '

raken mto account |ncludmg the con’ungem na’rure of success In. the— case and

R N
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the quality of the work performed. Morgan v. Kinger, 166 Win5d 526, 539, 210

P 3d 995 (2009); Bowers, 100 Wn od at593-94. When the trial-court considers

) the contmgent nature of success itis ‘“necessaniy an rmprec:se calculatlon and

", ‘must !argely be a matter of the trial court’s discretion:™ Morgan, 166 Whn. 2d at

539 (quatlng Chueng Van Pham v. Seaille Cltv L:qht 159 Wn.2d 527, 542, 151

P. Sd 76 (2007)). “A tdal court awards a contingency adjustment solaly to -

- compensate for the possibihty thatthe lttlgaﬁon would be unéuccessful and

" thatnoiee weuld be obtained:™ Morg , 166 Wn. 2d at 539 (quoﬂng Bowers,

100 Wn. 2d a1 598-99).

)

_ Here, there was-a pOSSIbllI'(y 1hat no fees wou!d be obtmned At the. fime - -

- that fhe DeCourssys’ attomeys appeared onthe DeCourseys behalf the

; DeGourseys had limlted f;nances and there was & significant sk that the -

_attomeys would never recover their fees :r the DeCe;urseys did not prevail imrthe -

. Iawsuu The ’mal court recognlzed that the Iegai lmphcahons of Shckney s failure

- _order The unceitainty caused by Judge Erhck’s muling made ita possrblllty ’that

to dlSClose "were strenuously fough X F{P (Feb B, 2009) at 5.. Moreaver, the

- attomeys accepted the DeCourseys represenration short[y after Judge Erhck’

" ihe DeCourseys wouid not be able to recover any aﬂorney fees Thus the frial -

' - “cout did not abus&rts dlscret:on |n deczdmg to award a 30 percent mult]plier

Apcordingiy, 1he trial court's ca!cuiatlon of attorney fees was not made in -

error.

~XiF

- --Sﬁc]éne;_'{ f_inéﬂy- dqh?eﬁﬁé that the _t_riéﬂ é@d_r{t’é éwa’rd of costs was.ih erro r

. -85~
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- Weoragree. L e )
iﬁ addition to bermiﬁing an awargi. of attorney fees, the CPA permits &.
.- successful plainfiff fo repover‘the costs of his or her lawsuit. .RCW 19.86.000. -

Hovrever, the plaintiff in a GPA action cannot recover costs beyond those

. _s’gatutori[)} deﬁneti in ROW-4.84.010. Nordstrom, Inc. v. Tampourlos, 107 Wn.2¢
735, 743, 793 P.2d 208 (1987). “ROW 4.84.010 entiles a provallig-party to
_re@'er,. jrt g-eneral, filing -feés, cost's‘foi; service of procass, notary feés;

' reasonable exp.en'ses-fdr reparts and records entered into evidenc_:e,-[ancj]

- .-sfamiory_egﬁc;rney a_n& withess fees. Sto Indus., 156 Wn.2d af 694. :

. .Hen_'e, the record réyéals'_thét the $45,442 rn costs awarded jo the, et
Dér.;aurs‘eys int-:Iu;[éd i.;,osts for pa‘rking, faxing dtﬁcuments,' pho%ct?gr'ap'hy, , - | |
: tanécri;)_ﬁan,--expért witnasses, and iéga!—researcl%. These costs afe n%J,t --': DL
ayth_bﬁzed by RCW 4.84.010. %hé f_riai _co_ué did r;ot deménstraie hthhe'-aﬁ‘a;d- _' -
* . of these costss boﬁsistent with Ngrgsigrém.z‘* T herefore, the trial court erred by - |
awarding casts in éxcess of those authorized i RCW 4:84.010. Remand is.
.ﬁéc'é‘s‘sfary o corfest the -cost award. . | .
. . '_ P
N . The DeCdurssys request an el‘i,n—@_rd 'of‘éﬁomey fees ;Jn'apbeal' purstiarit t;) .

‘RAP i8.1. Where a stalute -onqorifr_a&:t aflows an awé.rd_ of atiorney fees at tri"ai,

- 2 Tha.DeCoursgys contend that, pursuart ta the REPSA, they were ertiled to expenses
beyond iosé authotized In RCW'4.84.018. The REPSA states, "I Buyer or Seller institutes suit .

against the other concerning this Agreement, the prevaliing party is entitled fo reasonable . -

afiorneys' fees.and expenses” CP at 1438. The plain terms of this provision aulhorize an award

. cfatiomey fees aiid expenses only when the Buyer and seller'are engaged in itigafion with orie

" . another coneeming the salé of the house—The DeCourseys have hat sued the seller of the house
*+; ahd, eonfrary fothe DeCourseys®-contention, this pfovision does not autharize an.awaid of

... expenses agalnst Stickriey beyond those authiarized in BCW 4.84.010.- o :

] ‘-_36- ' ...'._.
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an appellate court has authority to aviard fees ori appeal. Standing Rock

Homeewners Ass'n v, Misich; 1 06.Whn. App,. 531,.247, 23 P.3d 520 (2001').

The CPA provides adequate grounds for such an award in the present
.gase. However the attorney feés awarded fo the DeCnurseys must be limlted 1o
those poriions of ihe appeasl related to-the CPA claim. Tfiere is no separate, ;
contractual basis o award attcrney fees. See Boguch v. Landover Corp., 153
_Wn. App. 595, 615, 224 P.3d 795 (2009). Upon proper application, a
commissioner of this court wnil enteran appropnate ordet. |

Affirmed i part Heversed inpatt and remanded to-the trial court for a

_ corrected calculation of the awa{d.of costs

We concur:

foes could not ﬁe_awardéd pursuant

%5 1 our decisian In oguch. we held that attorciey
real estate agents had breached their

iothe contract because the plaintif's claim alleging that his

statutery duties under chapter 1 8.86 HCW. was a tort claim, rather than a claim an the sontract,

158 Wn. App. ai 617. Westated: |
_Apreval'lmg party may recover atiomey fees undera contraclual fee—shnftmg

provision sueh as the one at lssue herein only.if a party brings a “claim an the
gontract” that is, only if 2 party seeks to recover under a spechic coniractual
provision. if a party alleges breach of & duty imposed by an external source,
. suchasastaiute or the common law, the parly does not bring an getion on the
" . oontract, even {f the duty w0uld not exist in the absence of a confractual
relationship.
Boguch, 153 Wh. App, at 615; seo alsc atso CHD, Inc. v. Boyles, 138 Wn. App. 131, 140, 157 P.3d
415 {2007) {“The contract contalnmg aining the attomey fees provssnon must be centralto the -
controversy.”). )
“We do not concem oursel
that issule was not raised an appsal- RAP 2.5

-3’7..

ves with the bGSIs for the tna! courl’s awa:d of aﬁomey fees, as’’ '

SEA
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RICHARD D. JOHNSON,
Court Administrator/Clerk

January 4, 2011

William Robert Hickman
Reed McClure

Two Union Squére

601 Union St Ste 1500
Seatile, WA. 98101-1363

L'Nayim Shuman-Austin

Office of Administrative Hearings
PO Box 9046

Olympia, WA. 98507-9046

Matthew F. Davis

Lane Powell PC

5224 Wilson Ave S Ste 200
Seattle, WA. 98118-2587

CASE #: 62912-3-1

| 06-2-24906-2, SEA

The Court of Appeals

of the :
DIVISION 1

State of Washington Ote Union Squar

600 Untversity Street
Seattle, WA
98101-4170

(206) 464-7750
TDD: (206) 587-5505

Ryan P McBride

Lane Powell PC

1420 5th Ave Ste 4100
Seatile, WA. 98101-2375

Andrew J Gabel

Lane Powell PC

1420 5th Ave Ste 4100
Seattle, WA. 98101-2375

Abraham K Lorber

-Lane Powell PC

1420 5th Ave Ste 4100
‘Seattle, WA, 98101-2375

Mark DeCoursey and Carol DeCoursey. Res. v. Paul Stickney, et al.. Apps.

Counsel:

The following ruling on Attorney Fees and Costs by a Commissioner was entered on
December 30, 2010 in the above case.

NOTATION RULING
Stickney v DeCoursey No. 62912-3
December 30, 2010

The panel awarded attorney fees on appeal to the DeCourseys “limited to those porti'ohs of the

appeal related to the CPA claim.” Of the total fees of $95,219 incurred on appeal, the
DeCourseys seek fees on appeal of $56,499.45 plus costs of $800.61.

Page 1 of 4
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62912-3-, Stickney v. De Coursey
January 4, 2011

The "lodestar” method provides a starting point for attomey fee determinations. Absher
Constr, Co. v. Kent Sch. Dist. 415, 79 Wn. App. 841, 845, 917 P.2d 1086 (1995). Under that
method, fees are determined upon a reasonable hourly rate and time reasonably expended,
as supported by an itemized narrative description. Absher, 79 Wn. App. at 847. But the court
may also use the "factors” approach. Relevant factors include the novelty of the issues, the
amount at stake and the results obtained, and the experience, reputation, and ability of the
lawyers(s) involved. Allard v. First Interstate Bank, 112 Wn.2d 145,150, 733 P.2d 420 (1989).

Appellants Paul Stickney and Windermere Real Estate, S.C.A., Inc. offer three objections: 1)
reduction of the hourly rate for attorney McBride to $300; 2) denial of requested nonattorney
time; and 3) denial of the statutory attorney fees potion of the cost bill.

Hourly Rates. The materials submitted reflect the skill and experience of the attorney
McBride. He has several years of experience as an attorney before moving to Washington.
Based on his thirteen years of experience and his ability | conclude that the requested $385
(2009) and $400 (2010) hourly rates are reasonable. The hourly rates for the other attorneys

who played a minor role in this appeal are also reasonable.

NonAttorney Time. A small portion of the fees incurred includes time for nonattorney
assistance of librarians and a paralegal. ($3564.50). The time that may be awarded for such
services is limited to reasonable time at a reasonable amount under community standards for
services that are legal in nature, provided by a person who is supervised by an attorney and
who is qualified by education, training or work experience to perform substantive legal work,
and the nature of the services provided must be specified in the request for fees to allow a
determination that the services were legal rather than clerical. Absher v. Kent School Dist.,

79 Wn. App. 841, 845, 917 P.2d 1086 (1995). Here, even as dlarified in the reply, there is
very limited background information regarding training and experience. The requested fees for
the librarians and paralegal are denied.
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Reasonableness of Segregation. The itemization adequately describes the work performed
but does not allow a breakdown between CPA and non-CPA issues on appeal. There were
extensive non-CPA issues raised in this appeal. The DeCoursey’s segregate fees related to
the CPA claim based on 1/3® of total fees incurred as services necessary for the appeal in
general, together with 1/3" of total fees as related to the substance of the CPA claim. The
appeal was complex, a significant amount was at stake, the record was lengthy, both sides
filed overlength briefs and there were four statements of additional authority. But the CPA
issues did not predominate. The majority of the briefing was addressed fo other issues. Even
though it was necessary to digest the large record in order to deat with the CPA issues, an
allocation of 2/3rds of the incurred fees seems excessive. In the absence of a more precise
itemization, | conclude that based on the large number of non-CPA issues involved in this
appeal, and also consistent with the factors approach limited to the CPA claim, a reasonable
“rough” segregation would be % of the total fees incurred. After the adjustment for non-
attorney time, | conclude that $47,000 represents a reasonable attorney fee to be awarded on

appeal. :

Costs. The $200 statutory attorney fee is a "cost” but is grounded in the expense incurred for
retaining an attorney’s services. Therefore, an award of the statutory attorney fee in addition
to an award of reasonable attorney fees would be duplicative. See generally Potwin v Blasher,
9 Wash. 460, 464-65, 37 P. 710 (1894)(where prevailing party was entitled to a reasonable
attorney’'s fee under the terms of a contract, statutory fee was not recoverable as a cost:
“There was an agreement in this instance, and therefore the statutory fee of $15 was
improperly in the cost bill.”). The DeCourseys argue that because they have only been
allowed reasonable fees on appeal for the CPA claim, they are not fully compensated and the
statutory attorney fee is not duplicative. But when a party is allowed a reasonable attorney fee
on appeal as to any issue, the rationale for also awarding this statutory fee is weakened. |
decline to include the $200 statutory attorney fee. .

The remaining costs are all authorized under RAP 14.3. Therefore, the costs on appeal are
$600.61.
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Therefore, it is

ORDERED that respondents Mark and Carol DeCoursey are awarded and appellants
Paul Stickney and Windermere Real Estate S.C.A., Inc. shall pay reasonable attorney
fees on appeal of $47,000 and. costs of $600.61.

James Verellen
Court Commissioner

in the event counsel wishes to object, RAP 17.7 provides for review of a ruling of the
Commissioner. Please note that a "motion to modify the ruling must be served . . . and filed in
the appellate court not later than 30 days after the ruling is filed."

Sincerely,

Richard D. Johnson

Court Administrator/Clerk

khn
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3 . THE SUPREME COURT OF WASHINGTON

CLERK’S RULING
SETTING OF ATTORNEY
FEES AND EXI’EN SES

V&E MEDICAL IMAGING SERVICES, INC,, a
Washington corporation, dba AUTOMATED HOME
SOLUTIONS, '
Plaintiff, ' NO. 85563—3::
V.
: g C/A No. 62912-3-1
MARK DeCOURSEY AND CAROL DeCOURSEY, :
husband and wife and the marital community
composed thereof, and HOME IMPROVEMENT

HELP, a Washington corporation,

-King County No.
06-2-24906-2 SEA

Respondents,

e N e e e

RICHARD BIRGH, JANE DOE BIRGH, 1nd1v1dua11y
and the marital community, HOME IMPROVEMENT
HELP (incorporated and unincorporated), -
CONSTRUCTION CREDIT CORPORATION,

. HERMAN RECOR ARAKI KAUFMAN
SIMMERLY & JACKSON, PLLC.,,

).
)
)
)
)
)
)
)
)
)
)
)
)
=) —
)
)
)
)
)
)
)
. E | )
:) Defendants, )
. )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

1 A9

\ﬂ{

-y
2

PaliEge

3 G MDY

PAUL H. STICKNEY, JANE DOE STICKNEY,
individually and their marital community,

NEIERL Sk

Petitioners,

KENNTH MICHAEL BACON, JANE DOE BACON,
individually and their matital coramunity, MICHAEL
JOHN CONNOLLY, JANE DOE CONNOLLY,
individually and their mazital community,

Defendants,
WINDERMERE REAL ESTATE/ S.C.A. INC,,
Petitioner, .
CITY OF REDMOND, WELLS FARGO BANK.L'
ACCOUNT 6000398773 IN LIEU OF BOND, JOHN
DOE (1), AND JOHN DOE (2),
Defendants,

L~
"

()
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PROCEDURAL BACKGROUND

By order ent'ered on April 27, 2011, this Court denied review of the petition i;.‘or review
filed by the Petitioneré, Paul Stickney and Windetmere Real Bstate, S.C,A., Inc. Thls Court’s
order also awarded the Respondents, Mark and Carol DeCoursey, husband and vwfe, reasonable
attomey fees and expenses pursuant to RAP 18.1(j) for answering thé peftition for re%iew, and

directed that the Supreme Court Clerk determine the amount of said award pursuant fo RAP

18.1. :

On May 6, 2011, the “RESPONDENTS’ AFF];DAVI'I‘ OF FEES AND EXP%NSES”
(affidavit) was filed, which seeks an award for expenses and attorney fees in'the totai amount of
$16,718.46 (expenses of $73.39 and attorney fees of $16,645.07). :

On May 12, 2011, the “PETITIONERS’ OBJECTION TO RESPONDBNTS’ REQUEST
FOR FEES AND EXPENSES” (objection) was ﬂled ‘which suggests a maximum aWard for
attatney fees in the amount of $2,786.41. :

OnMay 17, 2011, the “RESPONDENTS’ REPLY IN SUPPORT OF FEES AND
EXPENSES” (reply) was filed, ' :

On My 23, 2011, the “PETITIONER’S SUPPLEMENTAL AUTHORITIES RE: DOES
RAP 18.1(3) ALLOW RECOVERY OF ATTORNEY FEES FOR NON-CPA CLAI?MS” was
filed, ' |
ISSUE:

What emounts, if any, should be awarded to th;a Respondents regarding expenses and

attome.;; fees?
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RULING:

First I will address the Respondents’ request regarding their expenses. The P;etitioncrs
object that some of the claimed expenses are not permitted. Inote that to the extent Df the
claimed amount putsuant to RAP 14.3 (20 pf.ages at $2.00 per page), such is g cost cléaim and
must be denied. Enumerated costs, as opposed to expenses, cannot be awarded becaiguse this
Court is not in the position to make an awﬁrd of costs as it did not enter a decision térrriinaﬁng
roviews, it domiod review. Tn that regard please see RAP 12.3(a)(1) & (2) and RAP 14.1(a).
Therefore, I must disallow the $40.00_01aimed amount, Ifind the remaining claimeci expenses fo
e otherwise proper expenses pursuant to RAP 18.1; both properly documented and ;easonable
expenses of the type that would normally be awarded pursuant to both this Court’s o.-rder and the
applicable rule. As such, the Respondents are awarded expenses in the fotal amqunt. of $33.39.

The balance of this ruIing will focus on determining the appropriate amourt Eo be
awsrded to-the Respondents as reasonable attomey fees for work performed regardmg the
prooess of answering the peu’aon for review, In calculating what should be awarded. as
reasonablc attorney fees, this Court employs the “lodestar” method. Under that method the
Conrt generally determines the attomey fees to be awarded by multiplying the nmnb’m- of hours

reasonably expended by counsel for fhe prevailing party by areasonable howly rate. Bowersv.
Transamerica Title Ins., Co., 100 Wn.2d 581, 593-94, 675 P 2d 193 (1983). The paxty

 requesting the attorney fees must provide basic documentation of the work performed sufficient

to inform the Court of the mumber of hours wotked, the type of work, and the categog:y of the

attorneys or other professionals who performed the work, Id, 597. By necessity, the

SEA




06-2-24906-2, SEA

)

Page 4
Cletk’s Ruling Setting Attorney Pees and Expenses
85563-3

determination as to what are reasonable hours for which counsel can fairly be compé;nsated

requires the Court to exclude from the requested hours any wasted hours. Makler v. Szuc.s', 135

Wn.2d 398, 433-34, 957 P.2d 632 (1998). Likewise the Court must determine the

reasonableness of the claimed hourly rate of counsel at the time the lawyer actually bﬂled the

client for the services provided. Fisher Properties, Inc. v, Arden-Mayfair, Inc., 115 ;V\fnZd 364,
798 P.2d 799 (1990). The evaluation process requites at least a passing knowledge of what has
been considered a reasonable expendiwr.e of cﬁ'o1:ts and reasonable hourly rates in pxé'ior similar
liﬁgati'on. ;

Having reviewed our file and the pleadings of the parties, I find that the num.ber of hours
claimed for the various activities of Respondents’ counsel to be slightly on the stronig side asto

some of the aoﬁvit{es, alfhough generally reasonable, therefore somewhat atypical of what this

Court usually sees as being expended in representing a respondent before this Court in similar

litigation. So I have disallowed some of the claimed hours. Also, given the nature of thg
litigation, the general qﬁality of their pleadings, and the levels of professional experi:ence of
counsel, I have determined that the claimed hourly rate of $440.00 per hour fo ﬁank{y be

excessive; particularly when it is co?npaxcd with the $175.60 per hour rate apparcnﬂér charged by

- opposing counsel who has substantial appellate court experience. Arguably, no appéllate counsel

is worth in excess of $7.00 per minute of effort expended in representation of a chll cllent Sol

find substantial metit and force to the Petltloncrs objection as to the hourly rate clanmcd, and

“have reduced it appropriately.

On balance however, I reject the notion that Respondents’ counsel should oniy be
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corapensated as to a pottion of the efforts devoted to the filing of the answer to the ﬁetition for

review., As review of the pleadings indicated that not only was it reasonable to file téne answer,
but that said answer was presﬁmably very helpful to this Court in making its detenmf%naiion
regarding the review request. Addiﬁonaﬂy, in its order awarding reasonable afttorneéfees the
Court in no way snggested that a limited 6r adjﬁsﬂent should be made as to the scoizne of
efforts expended in filing the answer. Accordingly, [ have concluded that the Respgndents
should be awarded reasonable lodestar attorney fees in the amount of $11,945.50. |
CONCLUSION

The Respondents, Matk and Carol DeCoursey, husband and wife, are awmdéd expenses
and reasonable atforney fees in the total amount éf $1 1 978.89, which shall be paid By the
Petitioners, Paul Smkney and Wmdenrnere Real Estate, S,C.A., Inc, who shall be Jomﬂy and
severally liable for the paymenf, of the same. - ;

A person aggrieved by this ruling may file a ﬁl.oﬁon to modify the ruling not %1atcr than 30
days after this date; see RAP 17: 7. . .

" DATED at Olympis, Washington this JOE™ day of May, 2011,

el A

RONALD R. CARPENTER” .
Supreme Court Clerk :
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