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D. This Court Should Award Sound Transit Its Attorneys’ Fees
On Appeal Pursuant To RCW 39.04.240.

Sound Transit is entitled to attorneys’ fees and expenses on appeal
if permitted by applicable law. RAP 18.1. As discussed above, the trial
court properly awarded Sound Transit fees pursuant to RCW 39.04.240. If
Sound Transit prevails in this Court, it is likewise entitled to its fees on
appeal. American Safety, 162 Wn.2d at 773 (RCW 39.04.240 applies on
appeal); Frank Coluccio Const., 136 Wn. App. at 780-81 (same).

V. CONCLUSION

For the reasons set forth above, (1) the trial court’s May 21, 2010
order granting summary judgment to Sound Transit, (2) the denials of
NWTI’s motion for reconsideration and motion to vacate, and (3) the
November 12, 2010 order awarding Sound Transit attorneys’ fees should
be affirmed, and Sound Transit should be awarded its fees on appeal.

RESPECTFULLY SUBMITTED this 28th day of July, 2011.
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